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[ FROM THEEDITOR... |

Right to counsel and the future of KY's defender delivery sys-
tem. The 40th anniversary of the nation's highest Court holding that a
person is entitled to counsel if they cannot afford one before the gov-
ernment seeks to take their liberty is a landmark pronouncement. It is
something we now understand in this country as bedrock. In March
2003 DPA celebrated this anniversary with reflections from prominent
criminal justice leaders and asked many defenders and others from across
Kentucky’s criminal justice system to think about what the statewide
public defender program should be on the 50th anniversary of Gideon.
In the last issue of The Advocate, we brought you the remarks made by
Commonwealth Attorney George Moore and Secretary of Public Pro-
tection and Regulation Janie Miller. This issue we offer the remarks of
the Chief Justice and the Public Advocate. In September 2003 we will set
out the long-term goals of the statewide public defender system devel-
oped at this program and through subsequent work with DPA leaders and
the Public Advocacy Commission. Defenders face many challenges and
there are many opportunities for us to meet those challenges. We are on
our way to 2014 to provide representation in which the criminal justice
system and the public has high confidence in its competence. The stan-
dards of defender performance. When we go to the doctor, we want
medical care that meets the national standard of practice for physicians.
After all, it is the only body we have. Clients want the same when
represented by a defender. There has been good thinking and decision-
making nationally by the National Legal Aid and Defender Association
and the American Bar Association on what the standard of practice is for
representation of criminal defendants and capital defendants. We bring
you some straightforward commonsense thinking by nationally known
defender leader Phyllis Subin on how to apply these standards in Ken-
tucky, along with an article on the newly revised ABA capital standards.
Our clients. They are why we exist, well over 100,000 each year. The
initial interview of our client is quite important. It is similar to what we
feel when we first meet our medical doctor. We want many things from
our doctor, information, help, respect, choices, and we want confidence
in the assistance we receive. Clients want this, too. DPA Tria Division
Director David Mejia sets out common sense ideas on how to do the
client interview well. We include an interview from, a medical release
form and the NLADA Performance Guideline on client interviews. Pa-
role. What's the Parole Board doing in terms of parole decisions com-
pared to 1984 and intervening years? Dave Norat, Law Operations
Division Director, sets out that information. We also include an inter-
esting amendment to the budget bill that affects some persons’ parole
eligibility date. Racial discrimination not tolerated by courts. We
all know it exists. It is difficult to prove but the Kentucky Court of
Appeals readily recognized it in Pryor v. Commonwealth, No. 2002-
CA-000145-MR (May 30, 2003; not to be published). We reprint the
opinion of the Court. The Supreme Court of Minnesota in Sate v. Fort,
660 N.W.2d 415 (MN May 1, 2003), a case argued by Lenny Castro’'s
office, ruled that police need reasonable articulable suspicion before
they can ask someone stopped for a traffic violation if they can search
the car. The Court wrote: “...[l]investigative questioning, consent in-
quiry, and subsequent search went beyond the scope of the traffic stop
and was unsupported by any reasonable articulable suspicion” therefore
evidence obtained from exceeding the scope of the stop is suppressed.
The defendant was black. We reprint this case as it shows that the
Minnesota Supreme Court is not permitting racial profiling. Lenny
Castro has educated us in Kentucky on litigating racial discrimination.
See Leonardo Castro, “What Does Race Have to Do with I1t?" The
Advocate Vol. 24, No. 3, at 4 (May 2002) http://dpa.state.ky.us/library/
advocate/may02/advframe.html. Kentucky has a racial profiling stat-
ute that our Public Advocate has educated us on its use in litigation. See
Ernie Lewis, “The Use of the Racial Profiling Act in Drug Cases,” The
Advocate, Vol. 24, No. 7 at 25 (Nov 2002) http://dpa.state.ky.us/li-
brary/advocate/nov02/advframe.html.

Remembering good people. Dave Stewart and Donna Potter. Death is a
part of life. Death is hard for us to handle, especially when it comes too
soon. We remember in this issue, two defenders, Dave Stewart and Donna
Potter.

Ed Monahan, Editor
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CHIErF JusTicE’'s REFLECTIONS ON
RIGHT To COUNSEL

Itisagreat pleasureto be with al of you today. | am happy
to have the opportunity to joinin thiscelebration of 40 years
or the 40" anniversary of Gideon v. Wainwright. | am also
happy to be here today because | see in this room many of
Kentucky’s finest lawyers. As | glanced around the room, |
saw lawyers who appear regularly and routinely, and very
well, in the Supreme Court of Kentucky. | just say to you,
speaking for the court and on behalf of the court, you immea-
surably contribute to the quality of our work. Day after day
and case after case, | read briefs written by lawyersin this
room, and some of course who are not here, representing
defendants in criminal cases and | am amazed at how thor-
ough, and how in-depth, and how much those briefs and the
arguments you present assist the court in doing what we are
constitutionally and legally charged to do; that is render ap-
propriate decisions in the cases that come before us.

When | got here | heard Ernie make acomment to the effect
that we have come along way since Bradshaw v. Ball. That
wasacomment that | had written down in my notes, because
| remember a day as some of you who are my age and older
remember, when there was no state indigent defender pro-
gram in Kentucky. Many of the younger of you certainly
cannot remember that, but | remember atime when, Jerry Cox
and othersherewill recall it a so, whenindigent defensewas
rendered by the youngest, most inexperienced, and |east busy
lawyer inthe community. Thelawyer in the community who
had absolutely nothing else to do, and the judge knew it, and
the judge would often appoint that young lawyer to come
and in effect “bless’ the proceedings. It was often in those
days the appointments were made late and funding was un-
available. It amounted to ajudicialy and legally condoned
window dressing of the proceeding - to dress up the case so
that it didn’t look too bad later on. But to call what took place
in that day and time criminal defense was a vast exaggera-
tion of thereality. Then came Gideon v. Wainwright. Many
of you have read, and | am confident been inspired as| was,
by the celebrated book by Anthony Lewis, Gideon's Trum-
pet. | don't know how long ago it wasthat | read that book,
but asayoung lawyer in that time, | was personally inspired
by decision, and the recounting of all that went into the
making of that decision and its aftermath. That decision of
course enshrined in our Constitution the right to counsel,
the right to meaningful, effective counsel in criminal cases
where the defendant isindigent. To again borrow the words
of Anthony Lewis, Gideon’s trumpet was heard and contin-
ues to this day to be heard.

Again reflecting on some of the thoughts expressed by Ernie,
we have indeed entered anew era. We have entered atime
when all across this nation in the broadest possible sense
and throughout every element that touches in any way the

criminal justice system, people
are beginning to rethink what we
are doing, how we are doing it,
how it could be made better -
beginning to think of and find
new strategiesto attack the prob-

Chief Justice Joseph E. Lambert

lems our whole society facesand
the problems of personswho commit crime. Oneapproachis
that is now being taken that undoubtedly will impact the
crimina defense bar isthe use of family courts. Family courts
proceed from the idea that what affects one member of a
family affectsall membersof afamily. They proceed fromthe
idea that what we need is a court devoted exclusively to
cases involving children and families and a court presided
over by one judge who gets to know a family, who gets to
know their problems, who can address their problemsin a
broad sense - withtheideaof not just adjudicating aparticu-
lar case on aparticular day and then gong on to the next case,
but actually helping to prevent, to intervene, to perhaps even
solve a problem along the way. That is the idea of family
courtsand | truly believethat thereisarolein family courts,
in this process for criminal defense attorneys. The ssimple
fact isthat many, many of theindividual sthat you seeinyour
practices have come from homes and environments and cir-
cumstancesthat lead almost inevitably to the commission of
crime. If we can do something along theway to interdict that
path, that straight shot to the penitentiary, if we can do some-
thing to prevent that, it will inevitably improvethe quality of
criminal justicein Kentucky and/or diminish the occurrence
of crimeinthis state.

We are aso in the process of implementing in many cases
drug courts. As all of you know drug court judges are all -
every single one of them - volunteers. | do not have the
power nor do | endeavor to compel any judge to become a
volunteer drug court judge. Those judges do drug courts in
addition to their normal full-timejudicia dutiesanddoitsim-
ply because they believe in the concept. As recent as three
or four years ago, we had only a handful of drug courtsin
Kentucky. Now we have in the neighborhood of 50 drug
courtsin Kentucky and | cantell youthat amagjor initiativeis
under way now to recruit additional judges into the Ken-
tucky drug court program. | noticed in the news yesterday
that the national administration had requested an appropria-
tion of $50 million dollarsfor drug court in the current budget
and that was cut by $5 million dollars out of the $50 so that
the amount approved by Congress or the amount that is
likely to be approved by Congressisnow at $45 million dol-
lars. In one sense that is arather paltry sum, but in another
sense that does represent a commitment from the national
administration. | had a conversation not al that long ago
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with DEA Administrator Hutchinson and | can tell you that
he and, ashetellsme, the national admini stration are commit-
ted to the concept of drug courts. They believe that drug
courts and drug prevention and drug treatment are concepts
that work and are concepts that are absolutely essential to
the problems that we face with respect to drug offendersin
this state. | just read yesterday in a publication from the
National Association of Drug Court Professionalsthat there
isanew study released by the NADCPto the effect that they
believe and the study reflects that drug courts do work par-
ticularly with those who have felony drug charges - that
direct judicial involvement in the process and supervision
with the carrot of probation or dismissal and the stick of
incarceration - that coupled with treatment and counseling
and all that goes with the processis a successful formula. |1
think we can use that study to speak with policy makers
about the necessity for better funding of drug courts.

When | make my presentationsto the General Assembly with
respect to the judicial branch budget, we always include in
our budget arequest for drug court funding for staff and for
testing equipment and so forth. And whilel am onthat point,
the cost of maintaining a person in a Kentucky drug court
programisabit lessthan $2700 per year. Compare that with
the cost associated with maintaining a person in apenal in-
gtitution in Kentucky. | believe the executive branch of state
government usesthe number $15-16,000 per year. So, weare
talking on the one hand $2700 dollars per year up to asmuch
as $15 or $16 thousand dollars a year. | have often argued
that if you want to think about it in purely economic terms
that we can afford several drug court failuresfor the cost that
would berequired to maintain anindividual in apenal institu-
tion. | recently received aletter from acircuit judgewhoisa
close friend of mine, one | have known for many years and
whom | highly regard informing me of hisintentiontoretirein
the near future. In that letter, he was responding to some

e

correspondence that we had had concerning the implemen-
tation of the drug court in hisjurisdiction and he wrote me a
letter. The letter talked about anumber of thingsbut I'd like
to read you a small portion of that because | think it tells
where alot of people are coming from and moving to with
respect to drug courts in Kentucky. He saysthis, “ 1 would
acknowledge that in the past | have not enthusiastically
embraced the drug court concept, over the past year | have
begun to rethink that position and now conclude that its
origin was rooted in my stodgy conservatism. In the past
with dramatic increases in drug problems due to metham-
phetamine and oxycontin, | accept that finding another
approachiscritical.” | accept that finding another approach
iscritical. Thisisfrom apersonwho isaself-described stodgy
conservativeand | cantell youthat isafair description. A lot
of people arerethinking their views on drug courts, rethink-
ing their views on reentry courts, and they arerealizing that it
isno longer a complete solution simply in the words of my
late and esteemed colleague Justice Leibson to “warehouse
people.” We need to think about some different approaches
and that is why this conference that is taking place today is
such awonderful idea.

You all are meeting here, you see the problems every single
day. You seewhat is out there - the ideas that Ernie men-
tioned afew moments ago when was going through hislist of
things that need to be considered and thought about . That
isawonderful list and if you all could just address a few of
those, | am confident that somereal good ideaswill come out
of thisoccasion. Itisagreat pleasure to be with you. It is
aways good to be with this group.

Thank you. H

Chief Justice Joseph E. Lambert
Kentucky SupremeCourt

Opportunitiesfor leader ship areavailabletoyou, and tous, every day. But putting your self on thelineisdifficult
work, for thedangersarereal. Yet thework hasnobility and thebenéefits, for you and for thosearound you, are
beyond measure...A sacred heart isan antidoteto one of themost common and destructive*solutions' tothe
challengesof moder n life: numbing oneself. L eadingwith an open heart helpsyou stay alivein your soul. It
enablesyou tofed faithful towhatever istrue, including doubt, without fleeing, acting out, or reachingfor a
quick fix. M oreover, thepower of asacred heart helpsyou to mobilizeother sto dothesame-tofacechallenges
that demand cour age, and to endur ethe painsof changewithout deceivingthemselvesor running away.

Heifetz & Linsky, Leadership on theLine: Staying Alive through the Dangers of Leading (2002)

—
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PusLic AbvocaTE's COMMENTS ON THE
EVENT oF THE GIDEON DAY

MarcH 27, 2003

Forty yearsago, in ahandwritten petition to the United States
Supreme Court, Clarence Earl Gideon said, “it makesno dif-
ference how old | am or what color | am or what church |
belong to, if any. Thequestionis, | did not get afair trial. |
have noillusions about law and courts or the peoplewho are
involved in them. | have read the complete history of law
ever since the Romans first started writing them down and
before that of the laws of religions. | believe that each era
finds an improvement in law; each year brings something
new for the benefit of mankind. Maybe this will be one of
those small steps forward.”

Indeed, Clarence Earl Gideon’'s handwritten petition, and the
movement that began as a result, represents a big step for-
ward in the history of mankind, and her quest for equal jus-
tice under law. We are here today to celebrate the Gideon v.
Wainwright decision. You have affirmed the Gideon deci-
sion by your presence heretoday. Thereis something about
that case 40 years ago that continues to move us, to remind
us of what we stand for, and to challenge us to meet the
promise of that case.

The Gideon decision is being celebrated elsewhere in Ken-
tucky. The Kentucky Bar Association Board of Governors
passed a resolution recognizing March 18, 2003 as Gideon
Day throughout the Bar, and calling upon the Governor and
the General Assembly to “ensure that budgetary reductions
that threaten the quality of services provided by and impose
excessive caseloads upon Kentucky's public defenders be
avoided, and that reasonabl e and adequate funding levelsbe
made avail ableto the Department of Public Advocacy during
this biennium.” The Kentucky House of Representatives
likewise passed House Joint Resolution 111 recognizing
March 18, 2003, as Gideon Day. ThisResolution rededicated
Kentucky to the principle of equal justicefor all regardless of
income. Both resolutions celebrate the work done by public
defenders every day across this Commonwealth.

Today we have the right people to celebrate this decision.
Weare heretoday to look into thefuture at how wetake some
of those small steps Clarence Earl Gideon described. We

e

Really believein your heart of heartsthat your fundamental
purpose, thereason for being, istoenlar gethelivesof others.
Your lifewill beenlarged also. And all of theother thingswe
have been taught to concentrate on will take car e of them-
selves.

Pete Thigpen, Executive Reserves

have here today new and old public defenders, defender
managers, judges, prosecutors, corrections officials, juve-
nile justice experts, people from the mental health field, cli-
ents, and others who areinterested in thisissue. Thisisthe
right group of people to look into the future of indigent de-
fense.

TheCriminal Justice System
Must beUnder stood asa System

It is important to understand indigent defense as part of a
system of criminal justice. The document Criminal Justice
in Crisis (1988) put out by the ABA stated that “ Prosecutors
appreciate the need for and role of the defense lawyer and do
not believe that these lawyersimpair their ability to control
crime or to prosecute cases effectively. In the case of the
indigent defendant, the problem is not that the defense rep-
resentation is too aggressive but that it is too often inad-
equate because of underfunded and overburdened public
defender offices.”

L ater, at the 2000 National Symposium on Indigent Defense
sponsored by the US Department of Justice, Attorney Gen-
era Janet Reno reiterated that criminal justice must be under-
stood asasystem. “ Our system will work only if we provide
every defendant with competent counsal...we should al have
one common goal, that justice be done.”

| have seen in the past 7 years as Public Advocate that Ken-
tucky is beginning to view the criminal justice system as a
whole. The Governor’s Criminal Justice Response Team,
which met during 1997, had representatives of all partsof the
criminal justice system when it proposed sweeping changes
of our system. House Bill 455, the Governor’s Crime Bill,
certainly contemplated asystems approach in the creation of
the Kentucky Criminal Justice Council. This Council has
broad representation from all elements of the system, and at
aminimum providesaforum four times per year for criminal
justiceissuesto be addressed from abroad systems approach.
Public Defenders are being included like no timein the past.
We are not only on the Council, but we are also being in-
cluded in both state and local criminal justice bodiesfromthe
Corrections Commission to Juvenile Delinquency Preven-
tion Councils.

Itisfrom the systems perspective that we gather here today.
It isimportant for the criminal justice system as awholeto
envision the future of indigent defense. That iswhy we are
visioning for the future with people from disciplines other
than the public defender community.
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WeHaveComeFar

Aswelook into thefuture, it isimportant to remember where
we'vebeen. Itisafamiliar story. Kentucky provided attor-
neys to poor people long before the Gideon decision. Yet,
those lawyers did so on apro bono basis. Officesin Louis-
ville and Lexington were created prior to the passage of a
statute. Later, Bradshaw v. Ball required compensation for
lawyersfor the poor. In response, Governor Ford proposed
and the General Assembly passed KRS Chapter 31 creating a
statewide system of indigent defense.

Initially, the Kentucky Public Defender’s Office featured an
Appeals Branch in Frankfort and an assigned counsel sys-
tem throughout the Commonwealth. Thislasted from about
1972-1978. However, the assigned counsel system proved
too expensive. In 1982, the assigned counsel system was
abolished by statute, replaced by amixed system of full-time
offices and contracts with private lawyers.

From 1978-1996, Kentucky had amixed system of indigent
defense. The LEAA funded the creation of anumber of full-
time officesthroughout southeastern Kentucky. Officeswere
established in Paducah, Hopkinsville, Richmond, and sev-
eral other places when the local system could not provide
counsel. By 1996, therewere 47 countiesbeing covered by a
full-time office; 73 counties continued to maintain a system
of private lawyers providing services on contract.

My goal since becoming Public Advocate in 1996 was to
complete the full-time system in all 120 counties by 2004.
That goal isnow withinreach. Today, 112 countiesarebeing
covered by a nearby full-time office of lawyers whose only
job is to provide criminal defense representation to poor
people charged with crimes. The 2003 General Assembly
funded 2 additional officesin Boone and Harrison Counties,
covering an additional 5 counties. It ishoped that an appro-
priationsincrease can be obtained soon that will enable usto
cover the last 3 counties, Campbell, Barren, and Metcalfe,
during the next fiscal year. Together with our fully devel-
oped, full-service Post-Trid Division, we have becomeatruly
full time state-administered public defender system.

During thisentire history, we have struggled with inadequate
funding irrespective of the delivery system. The Governor’s
Task Forceon Indigent Defensein 1993-1994 concluded that
significant additional funding was needed. That same con-
clusion was reached by the Blue Ribbon Group on Improv-
ing Indigent Defenseinitsinfluential 1999 Report. That Re-
port concluded that Kentucky then had the lowest funded
public defender system in the nation, using 3 benchmarks of
defender salaries, funding-per-capita, and funding-per-case.
$6 million of the $11.7 million called for by the Blue Ribbon
Group was put into the budget by Governor Patton and
passed by the 2000 General Assembly.

WeAreNot Hereto Dwell on the Past

We could spend our time discussing the what-ifs, or the mis-
takes of the past, on this day. We could spend our day
rehashing old wounds and ancient conflicts. We could spend
our time bemoaning the failure of the General Assembly to
fund theremaining $5.7 million called for by the Blue Ribbon
Group. We could as well spend our time on our existing
problems. But we are not going to do that.

WeAreHeretoL ook Intothe
Futureof Indigent Defensein Kentucky

In many ways, thisisthe beginning of anew journey, aquest
for the completion of the promise of Gideon v. Wainwright as
it appliesto our Commonwealth. Inthisagency, many of us
are at the end of our careers. This agency itself is moving
past thefirst generation of lawyerswho made the promise of
Gideonaredlity. LikeMosesof old, wehavewanderedinthe
wildernessfor 40 years, and are now looking into the Prom-
ised Land. For many of you younger public defenders, you
will beimplementing 10 yearsfrom now many of thosethings
we envision today.

WeAreHeretoAsk Questions

What are the questions we are here to ask? When will our
defenders have appropriate casel oads? What isan appropri-
ate caseload for a defender, an urban defender, arura de-
fender, an appellate or post-conviction defender? Should
each of our offices have a social worker? If we had social
workers in each office, what would they do? Would they
work with families? Can public defenders help stop crime?
Should stopping crime be agoal of the public defender sys-
tem? What istherole of the public defender in the different
specialty courts springing up throughout the Commonweslth
like drug court or family court? What is a good delivery
system for handling conflicts of interest? What is the pur-
pose of standards? Are we using our existing standards in
any meaningful sense? Arewe doing enough with our Span-
ish speaking clients and the growth in the number of His-
panic clients? Arewerecruiting and educating and retaining
lawyers sufficiently, now that we are the biggest law firmin
the state? How should we relate to the other parts of the
criminal justice system?

What can be done to ensure that innocent persons are not
convicted, or once convicted are not remaining in prison?
What should defenders be doing with persons with mental
illness, or substance abuse, beyond their criminal case? How
can defenders help address reentry problems of inmates?
Should our urban offices be brought moreinto the activelife
of DPA? Do we have parity with prosecutorsin Kentucky?
Arewe meeting the promise of Inre Gault in our representa-
tion of children? What is our proper role in representing
detained and committed children? Can an institutional de-
fender system comply with national standards in represent-

. . 5
ing capital ¢ ’ Continued on page 8
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Continued from page 7
ThePromiseof Gideon isUnfulfilled

It iswell known that the promise of Gideon is unfilled not
only in Kentucky but throughout the Commonwealth. States
continue to devise methods for getting around providing
counsel to al eligible persons. Yet, only recently in Alabama
v. Shelton, the high Court once again rejected those efforts.
The Court reaffirmed that the Sixth Amendment requires coun-
sel not only for felonies, not only for misdemeanors, not only
for juveniles, but also for those cases in which probation is
the intended resullt.

Yet, despite Alabama v. Shelton, thereremainsarural Geor-
gia County where a reporter discovered a line of persons
going up the back stairs of a courthouse. At the top of the
steps was a prosecutor handing out deals to uncounseled
persons charged with crimes. They left the top room with
their deal, and proceeded to the courtroom to enter their pleas,
all without the advice of counsal.

Yet, despite Gideon, Oregon just cut over $20 million from
their system of indigent defense, delaying arraignmentsuntil
the beginning of thenew fiscal year. Thiswasall doneinthe
name of afiscal crisis. Yet, Gideon says nothing about sus-
pending the promise during atime of afiscal crisis. Indeed, it
isduring afisca crisisthat Gideon must be enforced, when
the crime rate soars.

Yet, despite Gideon, Mississippi recently passed a statute
creating astate run system of indigent defense. Thelegisla-
ture then promptly turned around and refused to fund the
system.

Yet, despite Gideon, the state of Virginiahasacap of $112 for
misdemeanors and $395 for feloniesthat carry up to 20 years
in prison.

In Kentucky, we arenot immunefromfalling short of Gideon's
promise. We seemany personsindistrict court without coun-
sel. We have many persons who are not appointed counsel
for several daysafter their arrest, in derogation of their Fourth
Amendment rights. We have inmates who do not have ac-
cess to courts, particularly those Class C and D inmates be-
ing held in our county jails. We have innocent inmates who
are unable to prove their innocence, whose time has run on
thefiling of their 11.42 or their habeas petition.

Worse yet, we have public defenders in Kentucky handling
over 500 cases per year. How can apublic defender handlea
mixed caseload of 500+juvenile, misdemeanor, and felony
cases? How can such a defender try cases while meeting
national standards? What must be done to have these de-
fenders meet the promise of Gideon?

WeHavethe 10 Principlesto GuideUs

The ABA House of Delegates passed the 10 Principles first

written by theAmerican Council of Chief Defenders. Insum,

these principles ask the following questions of the Kentucky
public defender system:

* |Is our defender system for the selection, funding, and
payment of defense counsel independent?

» Do we have both a defender office and active participa-
tion of the private bar throughout the Commonwealth?

* Iscounsel made availablewithin 48 hours of arrest?

» Doescounsel have sufficient time and confidential space
inwhich to meet their clients?

» Arethecaseloadstoo highto allow for quality representa-
tion?

» Arecase assignments being made according to the ability,
training, and experience of thelawyers, rather than conve-
nience?

* Istherevertical representation so that each client hasthe
same attorney throughout their court proceedings rather
than a revolving door?

» Dowehave parity between defender and prosecutor with
respect to overall funding, salaries, benefits, and forensic
services? Are contract and conflict attorneys being paid
sufficiently?

 |Iseducation provided to our defenders? Isit required?

* Is counsdal supervised and evaluated for quality accord-
ing to national and local standards?

WeNeed tobeAwar eof Other Trends

Asweenvision thefuture of indigent defense, we need to be
aware of other trends that are occurring around the country.
Among them are:

* Problem Solving Courts. We need to look at the “Ten
Tenets of Problem Solving Courts” written by the Ameri-
can Council of Chief Defenders.

» Drug Courtsare being found to work in many ways. What
istherole of counsel in drug court?

» Family Courts are going to continueto grow in Kentucky
and provide both challenges and opportunities to serve
our clientsand their families better.

» Mental Health Courtsare being utilized around the nation.

» Reentry Courts are now being funded by the federal gov-
ernment. What iscounsel’srolein areentry court? Does
the person have aright to counsel in areentry court?

» Community Defending is occurring successfully in many
places, including Harlem, Brooklyn, and other areas. Does
community defending have a place in arural state like
Kentucky?

» Social workers are being used in many if not most de-
fender offices throughout the nation. We have only 2
social workers outside of Louisville. Arewe missing the
boat?

» Some placesare utilizing acombined defender/civil legal
services approach, such as Team Child in Sesttle.

* In some states like Wisconsin, casel oad standards are es-
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tablished by statute. Defenders turn cases away when
excessive casel oads are reached.

» When reform does not occur through legislative means,
there have been successful lawsuits to enforce constitu-
tional rights in Pittsburgh, Connecticut, Louisiana, Ari-
zona, and Oklahoma

» Budget cutsareoccurring in many places. Our sister state
of Minnesotais fighting a 15% budget cut.

* Parity inresource all ocation between defenders and pros-
ecutors. Some states have formalized the requirement of
parity in salary and other resource allocation.

» Thedevelopment and use of technology to achieve higher
levelsof efficiency, particularly through case management,
and linking defender officesto other criminal justice agen-
cies.

» Collaborations between defender organizations and law
schools to develop innocence projects. Kentucky has
been aleader among defender organizations in the inno-
cence movement as one of thefirst to place an innocence
project in a state agency.

» Criminal justice system collaboration to overcometurf re-
sistance and to develop system integration.

 Attacking the criminalization of poverty as they have in
Seattle. There it was discovered that many of the minor
misdemeanors had a disproportionate impact on the poor,
such as the seizure of licenses following certain convic-
tions.

» Addressing racial biasin the criminal justice system.

» Adopting and implementing standards in the representa-
tion of capital cases.

—

A Challenge

One of the nation’s defender |eaders, Professor Kim Taylor-
Thompson, issues a challenge appropriate for us today:
“We've been doing this job as public defenders the same
ways since Gideon, and the world has changed in 40 years.
We need to start thinking about doing thisdifferently. Courts
are redefining themselves and reworking what they do, and
they’re trying to be problem solving in some way. Prosecu-
tors are thinking about being community workers and get-
ting out there and doing different things. The one actor
that’s really not getting out there and trying to do different
things is the public defender—and we can.”

Closing

| want to thank all of you for coming today. | encourageall of
you to make good use of this opportunity. Look far into the
future. Don't be constrained by past problems. Don’t hold
back if you have an idea. Be open to the ideas of others.
Respect all viewpoints. Once thisis completed, we will be
sending a draft to you. The Public Advocacy Commission
and the Department’s L eadership Team will exploreall of the
ideas discussed here today seriously. We will take what
you’'ve done and formulate goals for the next 10 years of
providing indigent defense.

Gideon continuesto challenge usto provide equal justiceto
poor people. AsDr. Martin Luther King, Jr. used to say, the
Arc of the Moral Universe is long, reaching toward earth.
Equal justice will be achieved one day. We will achieve the
promiseof Clarence Earl Gideon’shandwritten petition. Thank
you again for the small step toward justice you are making by
being here today. m

ErnieLewis
PublicAdvocate
dewis@mail.pa.state.ky.us

Asdifficult and painful asitis, we must walk on in thedays ahead with an audaciousfaith in thefuture. When
our days become dreary with low-hovering clouds of despair, and when our nights become darker than a
thousand midnights, let usremember that thereis a creative force in this universe, working to pull down the
gigantic mountainsof evil, a power that isableto make away out of no way and transform dark yesterdaysinto
bright tomorrows. Let usrealize that arc of the moral universeislong, but it bends toward justice.

Rev. Dr. Martin Luther King, Jr., 1967

—
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PuBLic DErFeNDERS AND THE RULE oF L aw:
AN ETHIcAL AND HisTORICAL Essay

TheRuleof Law

No principle is more central to the Anglo-American justice
system than the rule of law. The development of that con-
cept, one historian has said, was “ one of the most important
and distinctive...of thecommon law.” J.H. Baker, AnIntro-
duction to English Legal History, 3d Ed., Butterworths, 1990,
165. Essentially, the principle of therule of law statesthat in
a system of justice governed by it, everyone, including the
persons making up the government, must answer to the com-
mand of the law. Put another way, no one is above the law.
An ideawith ancient roots, the rule of law has been praised
by many writers. Plato expressed it asfollows, “ But whereit
[thelaw] isdespot over therulersand therulers are slaves of
the law, there | foresee safety and all the good things.” The
Laws of Plato, Translated with Notes and an Interpretive
Essay by Thomas L. Pangle, University of Chicago Press,
Chicago, 1980, 715d, [102]. No lessalawyer and statesman
than John Adams said that arepublic is the greatest of gov-
ernments, and the greatest of republicsis, “that form of gov-
ernment which is best contrived to secure an impartial and
exact execution of the laws.” “Thoughts on Government:
Applicableto the Present State of the American Colonies,” in
The Revolutionary Writings of John Adams, Selected and
with a Foreword by C. Bradley Thompson, Liberty Fund,
Indianapolis, 2000, 288.

Baker discusses the concept in light of the growth of the
common law when hewrites,

The principleknown asthe‘ruleof law’ treatsall exer-
cise of authority as subject to the control of the regu-
lar courts of law and furnishesthe subject with alegal
remedy when any official, however mighty, exceeds
the power which thelaw giveshim...no power isout-
side the law; moreover any lawful power over the
lives, liberty or property of others...must beexercised
in accordancewith certain minimum standards of fair-
ness. Baker, English Legal History, 165.

While not an original Anglo-American idea, rule of law was
morefully devel oped by our system of justice; more expressed
and protected, expounded and nurtured; than in any lega
systemin history. The Anglo-American idea of rule of law,
often expressed in some written form of constitution, should
be distinguished from earlier attempts to codify the law set
down by an arbitrary decision maker. What makes the Ma-
gna Carta (1215) so exceptional isnot that it listed thelaw as
it applied to king and nobility, but that it imposed limits be-
yond which they could not act. The Magna Carta was a
pronouncement of limits upon arbitrary power, an early ex-

ample of therule of law principlein
action. Indeed, theruleof law iswhat
distinguishes a constitution from a
code of laws such as the Justinian’s
Code or the Napoleonic Code.

Robert Stephens

During the eighteenth century, the

Americanideaof limited government

was exceptional; therest of theworld conceived of the pow-
ers of government as sovereign and complete. Daniel L.
Feldman, The Logic of American Government: Applying the
Constitution to the Contemporary World, 1990, 179. The
British Parliament of that period had come to seeits powers
over the American colonies as absolute. 1d., 178. Under the
American scheme, however, the people and their successors
became sovereign by adopting a “basic covenant, compact,
or constitution.” 1d., 177. This idea had its roots in the
ancient middle-eastern, especially Judeo-Christian, concept
of the covenant. Originally a covenant was an agreement
between unequal parties, such as aruler and his subject, or
God and man, but in the American colonies this became a
compact between equals, who agreed to live under a com-
monruleof law. Theearliest example of thistype of compact
or constitution in the colonies was the Mayflower Compact,
by which the future inhabitants of atiny colony pledged to
unite into one people under the rule of law:

We...solemnly and mutually in the Presence of God
and of one another, convenant [sic] and combine our-
selvestogether into acivil Body Poalitick, for our bet-
ter Ordering and Preservation...And by Virtue hereof
to enact, congtitute, and frame, such just and equal
Laws, Ordinances, Acts, Constitutions and Offices,
from time to time, as shall be thought most meet and
convenient for the General good of the Colony; unto
whichwe promiseall due Submission and Obedience.”
“The Mayflower Compact,” Reprinted with commen-
tary in Our Nation'sArchive: The History of the United
Sates in Documents, Edited by Erik Bruun and Jay
Crosby, Black Dog and Leventhal Publishers, New
York, 1999, 43-44.

The United States Constitution begins, “We the
people...ordain and establish this Constitution for the United
States of America,” aphraseimparting that the source of the
Constitution’s authority is its adoption by the people. J.W.
Peltason, Corwin and Peltason’s Understanding the Con-
stitution, DeannaJohnson et al. Eds., 13" Ed., Harcourt Brace
College Publishers, 1994, 38-39. TheKentucky Constitution
likewise expresses that its source of authority is the sover-
eign people. Kentucky Constitution, Preamble. The people
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ratified the written state and federal constitutions, establish-
ing the powers they would grant the state and federal gov-
ernments. While an extended discussion of social contract
theory could be made here, the crux isthat in creating acon-
gtitution the peopl e entered into an agreement with each other
to abide as one under the rule of law.

What methods exist, however, to ensure that this agreement
isupheld? Free electionsand political debate are two meth-
ods. There are other safeguards; for example, the courts are
astrong defender of the constitution. Indeed, theideas of a
social contract and the rule of law are the ideas which lie at
the heart of the term “uncongtitutional.” Thejudicialy cre-
ated doctrinefirst enunciated in Marbury v. Madison, 5 U.S.
137 (1 Cranch) (1803), isan expression of the supremacy of a
congtitution over the particular laws or governmental acts
which follow itsadoption. An act violative of the federal or
state constitution is not void because a court saysit isvoid.
Rather, such an act isbeyond the pal e of governmental power.
The sovereign, i.e. the people, never gave the government
the power to act in such amanner. It violatesthe rule of law
for government to thus exceed the boundaries of power set
up inthe congtitution. But we cannot overlook another guard-
ian of the rule of law, and the centerpiece of our discussion:
the public defender.

Public Defender s: Guardiansof theRuleof Law

Aspublic defenders, the rule of law defines our central pur-
pose. Public defenders essentially provide two functions,
oneindividual and the other societal. One, wegiveindividu-
alized legal advice and assistance to individua clients who
otherwise could not afford to hire an attorney. And two, we
ensure that no one in society (at least ideally) is denied ac-
cess to the law because of poverty. The two functions op-
eratively work together. In other words, by zealously advo-
cating for individual clientsin particular situations, the pub-
lic defender is ensuring the societal benefit. This idea is
expressed by one commentator who has said, “ Thelegal pro-
fessionisessential to the effective functioning of our system
of freedomunder law.” Paul G. Haskell, Why Lawyers Behave
as They Do, New Perspectives on Law, Culture, and Society
series, Westview Press, 1998, 37. Indeed, specificaly ad-
dressing the criminal defense bar, Haskell contends that the
lawyer isjustified in representing even someone he knowsis
guilty because of theinherent power of the prosecuting state
and theinherent worth of individual liberty. 1d., 42-43.

The core duty, therefore, of the public advocate isto ensure
for everyone to whom he or she is appointed that the law is
followed, which in turn benefits all of society. The public
defender thus serves to uphold and animate the rule of law.
Like the tribune of the people in ancient Rome, the public
advocate guards the interests of the people from infringe-
ment by those who might design upon them. No other public
officeissointimately bound with maintaining therule of law.
Prosecutors have an obligation to see justice is done,2 and

judges areto be untarnished arbiters of thelaw,® but only the
public defender has ashisor her primary duty upholding the
rule of law even in the face of violation of the rule of law by
either of thesetwo public servants. Only the public defender
iscalledto stand for adherenceto the rule of law when judges
or prosecutors violate it, though thankfully thisis arare oc-
currence.

It is not sufficient to say that public defenders are simply a
part of our system of criminal justice, which itself upholds
therule of law. Whilethat isafactually correct statement, it
ignoresthe essentia roleof public defenderswithin the crimi-
nal justice system. All countries have someform of criminal
justice system: all governments punish those who violate
their laws. Only governments controlled by the rule of law,
however, haveinternal boundaries on power; only acriminal
justice system controlled by therule of law would even con-
ceiveof apublic defender’srole. Only inacountry governed
by the rule of law would the state provide an attorney to
legitimately defend thoseit seeksto prosecute. Theideaof a
public defender was born by the rule of law and cannot be
separated fromit. In practice, itishard to see how therule of
law canexigt, at least intermsof criminal justice, without the
public defender: equal justice would otherwise be impos-
sible, and justice that is not equal is definitionally meaning-
less.

By clarifying the right to counsel, therefore, supreme court
justicesfortified the constitution, providing warriorsto fight
to maintain and proclaim the ancient principle of the rule of
law.* Arguably, no other single act in the twentieth century
did more to protect the congtitutions of the United States
from encroachment by governmental power than the creation
of state and federal public defender systems. It isfitting to
give pause, on the 40" anniversary of Gideon v. Wainright,
to consider thelasting systemic constitutional importance of
this decision.

Public Defender s: A Special Rolel mposes Special Duties

What does the principle of the rule of law, and the specia
relationship public defenders have in upholding the same,
imply ethically? Are there some special duties imposed by
thisrelationship? The position of this paper isthat there are
indeed such duties.

The first duty imposed by the special relationship between
public defenders and the rule of law is so basic asto nearly
avoid pronouncement. Perhaps the point is not made more
often because so many who serve as public defenders un-
derstand it intuitively. Because the rule of law is so vitally
connected to what our role in the criminal justice systemiis,
however, we must not only understand or perceiveitsimpor-
tance internally, we must advocate actively for its strict ad-
herence. Public defenders, morethan anyone el se, should be

discussing the importance of, and arguing for obedience to,
Continued on page 12
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Continued from page 11

the rule of law. What so many of us understand in the gut
must be expressed, well and often, so that others: judges,
prosecutors, and jurors, can understand and apply it in real
people’s cases.

Zealous advacacy for one'sclient isrequired of every attor-
ney. That principleisso essential to the attorney client rela-
tionship asto beintertwined with the very ideas of represen-
tation and advocacy. Prosecutors, we have already noted,
have a duty to seethat justice is performed in every case, so
partisan desirewill not cloud thejudgment of those entrusted
with the vast prosecutorial power of the state. What of the
public defender; does our duty to uphold the rule of law
create a specia obligation to uphold the law, beyond that
imposed by the bar’ srulesof professional conduct? Of course
it does. One must be cautious here, for the duty to represent
one's immediate client is paramount, indeed untouchable.
One must not do the prosecutor’sjob for the state, nor isone
obligated (indeed, even allowed!) to disclose confidentia
information. But, in matters of law, of legal interpretation,
public defenders especially must bevigilant in maintaining a
reputation for scrupulous adherence to the rule of law. All
attorneys are required to notify the court of known court
rulingsinthe controlling jurisdiction which affect alegal ques-
tion negatively for one’s client, but public defenders above
all other lawyers must seek to obtain and maintain a reputa-
tion for strict adherenceto the law. This must be so because
itiswewho, most of thetimefor most clients, arearguing for
meticulous faithfulness to the rule of law. Frivolous legal
argument and interpretation, or blatant disregard for law on
point, thus have no place with public defender work. Asone
of the greatest authors of the twentieth century eloquently
put it, “those who will defend authority against rebellion
must not themselvesrebel.” J.R.R. Tolkien, The Simarillion,
Edited by Christopher Tolkien, Houghton Mifflin, Boston,
1977,57.

Finally, the special role of public defenders as guardians of
the rule of law imposes another public duty. Asthe primary
trumpets of the rule of law in our system of justice, itisin-
cumbent on public defenders to become more vocal and ac-
tive members of the community in which they work. Teach-
ing on legal subjects, writing to the paper on important is-
sues, becoming involved in mentoring programs, participat-
ingin criminal justice counselsor committees, indeed simply
being an active member of the community arewaysinwhich
we can fulfill thispublic obligation. Thepointisto simply be
involved, while never compromising the principleson which
we stand, for those who are respected and well heard have
the best hope of influencing change, of increasing the rule of
law, in our communities. Thevariety of waysinwhichwecan
perform this public function are meriad, but the public trust
to do somethingisvital.

Endnotes

1 Thegravity of thisstatement isindicated when one com-
paresit with Haskell’s other viewson legal ethics. Gen-
eraly (i.e.for civil law), Haskell favorsajustice-centered
approach to legal ethics, where lawyers should do only
what isbest for their clientswithin what the law permits
and what ismorally good. Id., passim. Inthe criminal
law, however, for thereasons already stated, Haskell sees
the need for unfettered advocacy, regardless of actual
guilt.

American Bar Association Model Rules 3.8.

A principlegoing back at least to the Code of Hammurabi,
c. 1780 BC. “If ajudgetry acase, reach adecision, and
present hisjudgment inwriting; if later error shall appear
in hisdecision, and it be through his own fault, then he
shall pay twelvetimesthefine set by himinthe case, and
he shall be publicly removed from the judge’s bench,
and never again shall he sit there to render judgment.”
Codeof Laws, No. 5. Trandated by L.W. King, Available
at the Internet Ancient History Sourcebook, http://
www.fordham.edu/hal sall/ancient/hamcode.html.
SeeGideon v. Wainright, 372 U.S. 335 (March 18, 1963).
See also, Gholson v. Commonwesalth, 212 S.W.2d 537
(1948), which proclaimed aK entucky stateright to coun-
sel years before Gideon.

ABA Model Rule 3.3 (8)(3). While Kentucky has not
adopted that portion of that model rule, it iswidely re-
spected and applied by practicing attorneys. At least it
appears so in my practice.

Robert E. Sephens, Jr.
Assistant PublicAdvocate
r sephens@mail.pa.state.ky.us

-

Each of usreally understandsin others
only thefeelingsheiscapableof produc-
ing himself.

--AndreGide, 1921

—
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LiTiIcATION PERFORMANCE STANDARDS:
MAakING THEM WOoRK FOR CLIENTS AND Y oul!

U Introduction
U NLADA Criminal DefenseRepresentation Standards

4 Ingtituteof Judicial Administration/
ABA JuvenileJustice Sandar ds

U ABA Capital Sandards

U ABA Criminal DefenseSandards

U NLADA Trainingand Development Sandards

U Overall Sructureof NLADA' SPerformance Guiddines

U Overall Sructureof ABA’ SDeath Penalty
PerformanceGuidelines

U PerformanceGuideines: ATool for Beginner toKnow

Criminal DefenseAttor ney’ sFunctions

PerformanceGuiddines: A Tool for the Experienced
Litigator tol dentify Areasfor Improvement

PerformanceGuideines; A Tool for the
Litigator to PersuadeDeciders

Litigation PerformanceSandards: A Tool for Trainers

PerformanceGuiddines A Tool for Defender
Organization Manager sand Supervisors

Conclusion

RSt

You can’t bemotivated by sdf-interests
and expect tobealeader. Theinstant
you feel exempt from thestandar ds of
the organization, you cease to be a
leader. A leader galvanizes people by
livingtheir shared vision.

-- Cheryl Breetwor, ShareData

Introduction

Why bother to read or use national criminal defense and pub-
lic defender standards?

Asafull time public defender or an assigned counsel attorney,
your caseload never shrinks— it multiplies and divides. You
constantly battle to successfully juggle the demands of cli-
ents, the courts, and the cases themselves.

As apublic defender supervisor/manager, you may not only
be responsible for your own casel oad, but you must also ac-
tively monitor your attorneys cases and courtrooms. You're
also somehow expected to find time to coach staff attorneys
and to conduct case reviews and do performance agreements
and evaluations while you struggle to maintain even current
resource levels and support staff.

Asapublic defender trainer, you may squeezeyour trainer role
in between casel oad preparation and courtroom appearances.
It'sfrequently impossible to accurately evaluate staff training
needs or to develop training programs with written training
materialson alimited or nonexistent training budget. And let’s
not even mention staff complaints about training or being
“forced” to attend presentations.

So, with al these overwhelming daily concerns, stresses, and
problems, why should we force ourselves to read or use na
tional criminal defenseand public defender performance stan-
dards?

Because clientswant to be represented well. Because national
standards provide a way to understand what is expected to
provide quality representation to your clients by those prac-
ticing criminal defensework.

One definition of “standard” is “something established by
authority, custom, or general consent as a model or
example...something set up and established by authority asa
rule for the measure of ...value, or quality.” Webster's New
Collegiate Dictionary (1976).

“Standards are the key to uniform quality in all essential gov-
ernmenta functions. Intheindigent defensearea, uniform ap-
plication of standards at the state or national level isanimpor-
tant means of limiting arbitrary disparities in the quality of
representation based solely on the location in which a pros-
ecution is brought.” Redefining Leadership for Equal Jus-
tice: Final Report of National Symposium on Indigent De-
fense 2000, Office of Justice Programs, US Department of Jus-

ticeat page 14. Continued on page 14
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Continued from page 13
NL ADA Criminal Defense Representation Sandar ds

NLADA'sPerformance Guiddinesfor Criminal Defense Rep-
resentation (1995) offer an excellent, comprehensveand worth-
while definition of what constitutes good solid trial lawyering
for public defenders.

These Guidelines are found at: http://www.nlada.org/De-
fender/Defender_Standards/Performance_Guidelines

These Guidelines give redlistic meaning to the United States
Congtitution’s sixth amendment and Kentucky Congtitution’s
Section 11 right to counsdl. They articulate the ultimate goal
for all trial counsel: “ zealous and quality representation.”

Instituteof Judicial Administration/
ABA JuvenileJustice Sandards

Juvenile practice has also been the subject of national stan-
dards which present a statement of professional conduct
specially applicable to the representation of juveniles in-
volved in delinquency proceedings. These IJA/JABA stan-
dardsinclude chaptersrelating to defense representation and
to juvenile prosecution as well as to a broad statement di-
rected to the administration of juvenile court proceedings,
disposition, detention and corrections. All of these are im-
portant advocacy tools for the juvenile court and juvenile
post-conviction litigator.

The lJA/ABA standards cover the following areas:

1. Standards Relating to Adjudication

2. Standards Relating to Appealsand Collateral Review

3. Standards Relating to Architecture of Facilities

4. Standards Relating to Corrections Administration

5. Standards Relating to Counsel for Private Parties

6. Standards Relating to Court Organization and Adminis-
tration

7. Standards Relating to Dispositional Procedures

8. Standards Relating to Dispositions

9. Standards Relating to Interim Status: The Release, Control,
and Detention of Accused Juvenile Offenders Between
Arrest and Disposition

10. Standards Relating to Juvenile Delinquency and Sanc-
tions

11. Standards Relating to the Juvenile Probation’s Function:
Intake and Predisposition Investigative Services

12. Standards Relating to Juvenile Records and Information
Services

13.Standards Relating to Monitoring

14. Standards Relating to Planning for Juvenile Justice

15. Standards Relating to Police Handling of Juvenile Prob-
lems

16. Standards Relating to Pretrial Court Proceedings

17. Standards Relating to Prosecution

18. Standards Relating to Rights of Minors

19. Standards Relating to Transfer Between Courts

20. Standards Relating to Youth ServicesAgencies

Capital Sandards

NLADA and the ABA have adopted national standardsfor the
defense of capital cases that address the expectations for rep-
resentation by trial and post-trial capital defense counsel. The
ABA hasrecently revised them.

The ABA Guidelinesfor the Appointment and Perfor mance of
Defense Counsel in Death Penalty Cases (February 2003) are
foundat: http://www.abanet.org/deathpenalty/guidelines.pdf

ABA Criminal Defense Sandards

The American Bar Association has a variety of standards re-
lated to the practice of criminal law. They include:
Appellate Review of Sentences
Criminal Appeals

Defense Function

Discovery

Electronic Surveillance:

» Technologically-Assisted Physical Surveillance
Private Communications

Fair Trial & Free Press

Guilty Pleas

Joinder & Severance

Legal Status of Prisoners

Mental Health

Post-Conviction Remedies

Pretrial Release

Special Functions of the Trial Judge
Prosecution Function

Providing Defense Services
Sentencing

Speedy Trial

Trial by Jury

NL ADA Trainingand Development Sandar ds

The National Legal Aid and Defender Association has De-
fender Training and Devel opment Sandards (1997) that set
out the necessity for defender programs to provide educa-
tion for their staff and a set of standards for having a system
to develop and provide the needed education.

Those national defender training standards are found at:
http://www.nlada.org/Defender/Defender_Standards/
Defender_Training_Standards

Overall Sructureof
NLADA'SPerformance Guiddines

The Guidelinesdo not define the duties of death penalty, post-
conviction or appellate counsel. Although they are specifi-
caly directed to trial counsel, the Guidelines offer a standard
of performance that may be used to define effective assistance
of counsd in briefs and at post-conviction hearings.

NLADA's Performance Guidelinesare comprehensive but not
exhaustive. The language allows for flexibility. While some
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actions are absolutely essential, others are left to counsel’s
considered judgment and discretion, and to the particularities
of practiceand law in thejurisdiction.

The Guidelines are divided into nine sections which | have
captioned asfollows:

Guideline Section 1: Rule, Duties and Education/Training of
Counse!

Guideline Section 2: Pre-Triad Release Proceedings

Guideline Section 3: Counsel’s Duties of Initial Appearance,
Preliminary Hearing, and with regard to Prosecution Requests
for Non-Testimonial Evidence

Guideline Section 4: Investigation, Discovery, Theory of the
Case

Guideline Section 5: Pre-Trial Motions

Guideline Section 6: PleaNegotiations

Guideline Section 7: Dutiesat Trial

Guideline Section 8: Sentencing

Guideline Section 9: Post-Sentencing Duties

Each Guideline Section contains multiple guidelines, which,
taken together, define the role, duties, and obligations of de-
fense counsel. After each guidelinethere are referencesto the
“Related Standards’ that include nationally recognized stan-
dards, codes that address an aspect of representation, stat-
utes, regulations, and policy manuals developed by public
defender and assigned counsel programs. The Commentary,
supported by footnotes citing to primary legal and secondary
materias, providesan explanation and rationalefor each guide-
line.

For al of uswho arecommitted to thedelivery of quality crimi-
nal defense services at the trial level, the Commentary and
footnotes alone make the NLADA's Performance Guidelines
a must read. The Commentary is thoughtful, well-reasoned
and additional justification for demanding the resources and
training opportunities to support a qualified staff. The foot-
notes al so provide atreasure trove of information, documenta
tion and case citations that all of us should find useful when
confronting judges, prosecutors, legidators, the program fund-
ing source, and the press.

Overall Sructureof ABA’'S
Death Penalty Performance Guidelines

The Guidelines are divided into ten sections, and addresstrial

and post-conviction areas of litigation. There are 27 Guide-

lines:

11 Objective and scope

21 Adoption and implementation of aplan to provide high
quality representation

31 Designation of aresponsible agency

41 Defense team and supporting services

51 Qualificationsof defenseteam

6.1 Workload

7.1 Monitoring; removal

81 Traning

91 Funding and compensation

10.1 Establishment of performance standards

10.2 Applicability of performance standards

10.3 Ohligations of counsel respecting workload

10.4 Thedefenseteam

10.5 Relationship with the client

10. 6 Additional obligations of counsel representing foreign
national

10.7 Investigation

10.8 Theduty to assert legal claims

10.9.1 The duty to seek an agreed-upon disposition

10.9.2 Entry of guilty plea

10.10.1 Trial preparation overall

10.10.2 Voir direand jury selection

10.11 The defense case concerning penalty

10.12 Theofficial persistencereport

10.13 The duty to facilitate the work of successor counsel

10.14 Dutiesof trial counsel after conviction

10.15.1 duties of post-conviction counsel

10.15.2 Duties of clemency counsel

The purpose of these standards is clearly set out. Guideline
1.1 states “is to set forth a national standard of practice for
the defense of capital casesin order to ensure high quality
legal representation for all personsfacing the possibleimpo-
sition or execution of adeath sentence....” The Commentary
to that Guideline states, “...these Guidelines are not
agpirational. Instead, they embody the current consensus
about what isrequired to provide effective defense represen-
tation in capital cases.”

Guideline 10.1 states that the “Responsible Agency should
establish standards of performance of all counsel in death
penalty cases.” It also provides that the agency “should
refer to the standards when ng the qualifications or
performanceof counsel.” The Commentary to that Guideline
states that the standards should be used in * determining the
eligibility of counsel for appointment or reappointment to
capital cases and when monitoring the performance of coun-
sel.”

Guideline 10.5 emphasizesthe critical aspects of therelation-
ship with the client.

Post-conviction duties are addressed in guideline 10.15.1.
That standard states that “Post-conviction counsel should
fully discharge the ongoing obligations imposed by these
Guidelines, including the obligations to: 1. Maintain close
contact with the client regarding litigation developments;
and 2. Continually monitor the client’s mental, physical and
emotional condition for effectson the client’slegal position;
3. Keep under continuing review the desirability of modify-
ing prior counsel’s theory of the case in light of subsequent
developments; and 4. Continue an aggressive investigation
of all aspects of the case.”

Continued on page 16

15



THE ADVOCATE \Volume 25, No. 4 July 2003
Continued from page 15 constituting guilt. The investigation should be conducted as
Performance Guiddlines: A Tool for Beginner to promptly aspossible. ...."” It goeson to provide what sources

Know Criminal DefenseAttor ney’sFunctions

Everyday, in courtrooms around the country, indigent defen-
dants are represented by public defenders or assigned coun-
sdl who care about their work and the quality of their represen-
tation. Unfortunately, some defense advocates have not re-
ceived sufficient training or adequate supervision to know or
to understand all the tasks that must be accomplished to pro-
vide quality representation from initial appearance through
post-sentence duties.

NLADA'S Performance Guidelines are not only a learning
tool, but also an operations manual which offers a concrete
statement of tasksfor al phases of representation. Evenif you
have no training and no supervision, the Guidelines provide a
full checklist of requirements, duties and considerations that
every tria attorney must evaluate and, if appropriate, execute.
An important use of performance standardsisfor the begin-
ning attorney to read when asking, “what ismy function day-
to-day.” It operates asthe “manual” of practice.

Performance Guidelines. A Tool for the Experienced
Litigator toldentify Areasfor | mprovement

You may aready know and do many of the representational
tasks that are discussed in the Guidelines. However, there
may be areas where you are less proficient. The Guidelines
help identify those areas and provide clear guidance on the
direction you should seek.

For instance, in many places, motion practice is not an active
part of the attorney’s representation plan. Guideline Section
Five offers an excellent discussion of the decision to file pre-
trial motions; thetypes of motionsthat may be considered; the
filing and arguing of pre-trial motions; and the subsequent
filing of pre-trid motions.

Performance Guidelines: A Tool for the
Litigator topersuadeDeciders

As alitigator, you may motion the court or your office case
supervisor for funds to hire an expert or an investigator. You
consider the expert and/or the investigator essential for the
defense of the case, but it isa constant, uphill battle for funds
and resources. Use these national Performance Guidelinesas
additional justification for your request by citing to Guideline
4.1, which callsfor expert assistance “when necessary or ap-
propriate to: (A) the preparation of the defense; (B) adequate
understanding of the prosecution’s case; (C) rebut the
prosecution’s case.”

Another exampleisthe using the standard on the necessity of
investigation to persuade a judge to provide a continuance to
complete that indispensable investigation. Guideline 4.1 en-
titled, “ Investigation” statesin part: “(a) Counsel hasaduty
to conduct an independent investigation regardless of the
accused’s admissions or statements to the lawyer of facts

theinvestigative information may include.

Law school teaches us how to use statutes, caselaw, law re-
view and other articles to support our arguments. Let’s now
incorporate national standardsfor defense representation and
performanceinto our argumentsfor additional case resources.
If these Performance Guidelines help usto learn and grow as
litigators, let’susethemtoimprovejudicia rulingsand to edu-
cate our own supervisors and managers.

Litigation Performance Standards: A Tool for Trainers

As a public defender trainer, | know that many trainers con-
stantly search for waysto quickly and efficiently devel op qual-
ity criminal defense advocates who excel as “courtroom
persuaders.”

TheABA Degth Pendty Guiddinesand NLADA's Performance
Guidelinesarefirgt ratetraining toolsfor new and experienced
lawyers. Herein one cohesivevolumeisacomprehensive sate-
ment of the tasks that our lawyers should consider and ex-
ecute at every stage of thelitigation process. Successful court-
room performance depends upon excellent preparation aswell
ascourtroom advocacy skills. Thetwo setsof Guidelinesclearly
explain all the preparation building blocksthat facilitateasolid
advocacy performance.

Public defender organizations havetraditionally focused their
training on courtroom trial skills. Programs send attorneysto
the National Criminal Defense College or to NLADA's Trid
Practice Ingtitute, or createtheir ownin-house advocacy ingti-
tutes. If in-house training exists, it too favors trial advocacy
skillsprogramming.

While these programs provide an excellent learning experi-
ence, they ignore what remains a major part of our practice:
pleanegotiation and sentencing advaocacy. Driven by changes
in state sentencing laws (mandatory sentence statutes, guide-
line sentencing, habitual offender statutes, sentence enhance-
ments, and victim rights legidation), many defenders or as-
signed counsel increasingly engagein pleanegotiationto limit
the horrific sentence exposure that our clients face.

Using NLADA's Performance Guidelines asabeginning defi-
nition of the skillsand tasks necessary for meaningful negotia-
tion (Guideline Section Sx) and for successful sentencing
advocacy (Guideline Section Eight), we must add these skill
sessions to our training agenda. We need to deal with the
reality of case disposition for many clients. Good negotiation
skills do not develop by osmosis. They must be nurtured and
developed just as we work on courtroom advocacy skills. On
too many occasions, we ignore or fail to recognize the many
ways that our advocacy and preparation for sentence hear-
ings may impact the presentence report and the sentencing
judge' sdecision. These Guidelines define pro-active sentenc-
ing advocacy that makes it one of the best sections for al
atorney levels.
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Pro-active sentencing advocacy often means that we must
actively seek programming that isan dternativetojail or prison.
While some defender organizations employ alternative sen-
tencing specialists or socia workers who assist the attorney
and who work with the client from evaluation to courtroom
presentation, many defender offices do not have funding or
sufficient funding to meet client demand. Again, let’susethese
national Guidelines (Guideline 8.1) as cited jutificationin a
motion to the court for the necessary fundsto hire an alterna
tive sentencing specialist.

Performance Guidelines: A Tool for Defender
Organization M anager sand Supervisors

NLADA's Performance Guidelinesare amust read for every-
onewho hasamanagerial or supervisory functioninan office.

The Performance Guidelines are a strong weapon in our con-
tinuing battle with funding sources for additional moniesand
resources. “Zealous and quality representation” requires suf-
ficient funding for lawyers and for professional and adminis-
trative support staff aswell asexpertsand alternative sentenc-
ing advocates, assuming that the latter must be paid by the
defender program and not by court order. “Zeal ous and qual-
ity representation” doesn’t necessarily mean budget bloat.
Let's use this representation goal to define what is basic and
necessary for alean, spare professional legal program which
has the ability to adequately service its client population.

These Guidelines also assume that our attorneys and staff
receive sufficient, on-going training, and that they are kept up
to date on relevant areas of substantive law, procedure and
practice. No defender program may adequately accomplish
thistask unlessit provides an in-house training program with
qualified trainers who have sufficient time and resources to
plan programs, to createinformation/training materials, and to
disseminatethat information withintheorganization. NLADA's
Performance Guidelines provide additional justification for
thefunding to create or to improve acontinuing in-houselegal
education program.

Some defender programs have used these Guidelines as an
“aspirational” goal to which they are moving. Others have
employed the Performance Guidelines as an “operations
manual.” In either casg, if our managers have aresponsibility
totrain and to supervise attorneyswhom they must also evalu-
ate, then we need aquadlity checklist definition of therepresen-
tation tasksthat our trial attorneys must accomplish at al lev-
elsof representation. NLADA's Performance Guidelinespro-
vide adefinition which programsmay adopt inwholeor in part
or which they may useasreferencein drafting their own guide-
linesor standards. Beyondjust anindividua program’sadopted
Performance Standards, afew defender programs have gone
to either their state's appellate courts or to state bar associa-
tions, seeking Court or Bar adoption or endorsement of uni-
form performance guidelinesfor criminal defenserepresenta-
tionto guaranteeat least aminimal level of defense representa-
tion.

Managers and supervisors may aso use these two sets of
Guidelinesasapolicy tool to oppose or to support procedural
practice changesinitiated by the legidature, the courts, or the
prosecutor. For instance, many jurisdictions are moving to
ingtitutevideo arraignmentsat initial appearance. Whether you
decide to accept or to oppose this change, mold these new
procedures in ways that protect our clients. Insist upon the
funding of additional, necessary attorney and administrative
staff. Guideline Section 2, Pre-Trial Release Proceedings, and
Guideline Section 3, Counsel’s Duties at Initial Appearance,
provideamplejustification for your argument that ameaning-
ful right to counsel must be maintained at initial appearance
video proceedings.

Standards provide practical assistanceto the supervisor work-
ing with staff attorneysto insure conformanceto ethical rules.
TheABA Model Rulesencouragereview by other profession-
als and require supervisors to insure the ethical performance
of their attorney employees. Model Rule 1.1 requires” compe-
tent representation to a client.” The Commentary to the rule
contemplates peer review to maintain the “requisite know!-
edge and skill.” Model Rule 5.1 imposes ethical responsibili-
tieson asupervisor to “make reasonabl e efforts to ensure that
the other lawyer conforms to the Rules of Professional Con-
duct.”

A very important use of standards is that of a device for
confronting the litigator who is not performing at the neces-
sary level and who is resistant to feedback on his perfor-
mance. When a supervisor confronts the lawyer who does
not have a good motion practice, or good client relation-
ships, or does not believe in constructing a decent file, or
filing a sentencing motion, the supervisor often has diffi-
culty with theresistant lawyer who says, “who says| need to
do those things? | get good results. Nobody is complain-
ing.” National standards provide support to the confronting
supervisor, who can say, “this is the nationally recognized
standard of practice. You arenot meetingit. Thiswell thought
out performance standard says you are operating below the
accepted norm.” That can be a pretty powerful persuasive
communication.

Pretrial releaseisvery important to all our clients. It isespe-
cially important to clients charged with a misdemeanor, as
many of them will havetheir case effectively completed when
released, as time served will be the lengthiest sentence op-
tion the Court will practicaly consider. It is an area some
defendersdo not litigate asvigorously as some private crimi-
nal defense attorneys. The NLADA Performance Guidelines
areclear onthepretria releaseresponsibilitiesof thelitigator.

Guideline 2.1 General Obligationsof Counsel Regarding Pre-
trial Release states:

“The attorney has an obligation to attempt to secure the
pretrial release of the client under the conditions most favor-
able and acceptable to the client.”

Continued on page 18
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Continued from page 17 Conclusion
Guideline2.3 Pretrial Release Proceedings states:

Why read or use national standards, NLADA'’s Performance
“(a) Counsel should be prepared to present to the appropri- | Guidelines for Criminal Defense Representation (1995), the
ate judicial officer a statement of the factual circumstances | ABA Guidelines for the Appointment and Performance of
and thelegal criteriasupporting release and, where appropri- | Defense Counsel in Death Penalty Cases (February 2003), and
ate, to make a proposal concerning conditions of release. other national standards? Because clients want quality repre-

(b) Where the client is not able to obtain release under the | sentation. Because, whether you are a public defender tria
conditions set by the court, counsel should consider pursu- | attorney or assigned counsel, trainer, supervisor/ manager, or
ing modification of the conditions of release under theproce- | chief defender you can make these standards work for your
duresavailable. clients and for you.

(c) If the court sets conditions of release which require the . . ) ) -
posting of amonetary bond or the posting of real property as | ASan educationa, supervisory, policy, persuasive and politi-
collateral for release, counsel should make sure the client | €a tool, using national standards of practice makes sense for
understands the available options and the procedures that | @l of usand for our clients. “Zealous and quality representa-
must be followed in posting such assets. Where appropriate, | ion” is neither a fantasy nor a dream. Standards help make
counsel should advise the client and others acting in his or | that godl areality. B
her behalf how to properly post such assets.

(d) Where the client is incarcerated and unable to obtain
pretrial release, counsel should alert the court to any special
medical or psychiatric and security needs of the client and
request that the court direct the appropriate officials to take
steps to meet such specia needs.”

PhyllisH. Subin
4801 MontanoRd. NW
SuiteA6/PMB 141
Albuquerque, NM 87120
Tel: (505) 385-6335; Fax: (505) 244-0299
E-mail: subinnmwjp@aol.com

Supreme Court’sRulingin Wigginsv. Smith:
Attorney FallsShort of National Sandards
Satement of Clinton Lyons, NLADA President and CEO

June 26, 2003: The Supreme Court’s decision today makes clear that jurisdictions which do not adhere to clear national
standards regarding public defense services do so at their own peril. We are proud that the standards developed by the
National Legal Aid & Defender Association, regarding the appointment and performance of counsel in death penalty cases
have been recognized by the Supreme Court as defining a reasonable and necessary professional standard of performance.
These standards were authored by NLADA in 1988 and adopted by the ABA the following year.

Hopefully, jurisdictionsall over the country that have not already done so will recognize the wisdom of adopting and enforcing
standards to ensure the integrity of their criminal justice processes and avoid unwarranted reversals of criminal convictions.

Likewise, we are pleased that the Court has breathed somelife back into the process of federal courts' “habeas corpus’ review
of state criminal convictions. Though the Maryland Court of Appeals had found that the attorneys’ abysmal performancein
this case might have been a reasonable “tactical” decision, and many federal courts in recent years have felt compelled to
“defer” to such state court rulings under a1996 congressional law restricting habeas corpus, the Supreme Court today refused
tostandidly by and let astate execute aman who almost certainly would not face execution if hisattorneys had donetheir jobs
properly. By thisruling, the Court affirmsthat in the face of amanifest injustice, it will not be a potted plant — the Congress's
exhortations to the contrary notwithstanding.

For many decades, NLADA has devel oped standards regarding public defense systems and the duties required of attorneys
in representing persons accused of crimes, and has advised jurisdictions on how to bring their systemsinto compliance with
the standards. There are sets standards written to apply not only to death penalty cases, but to all cases, and to all types of
public defense systems.

The National Legal Aid & Defender Association (NLADA), founded in 1911, is the oldest and largest national, nonprofit membership
organization devoting all of its resources to advocating equal access to justice for all Americans. NLADA champions effective legal
assistance for people who cannot afford counsel, serves as a collective voice for both civil legal services and public defense services
throughout the nation and provides a wide range of services and benefitsto itsindividual and organizational members.
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COMMONWEALTH OFKENTUCKY
CIRCUIT COURT
CRIMINAL DIVISION

INDICTMENT NO.

COMMONWEALTHOFKENTUCKY PLAINTIFF
VS MOTION TOCONTINUE
XXXXXXXXXXXXXX DEFENDANT

Comes the defendant, by and through counsel, and moves this Honorable Court, pursuant to RCr 9.04, his State and
Federal Constitutional rights of due process, the right to afair trial under the Fifth and Fourteenth Amendments to the United
States Constitution and Section Eleven of the Kentucky Constitution, to continuethetrial from to afuturedate certain.
In support of his motion the defendant states the following:
1 The defendant is charged with one count of murder. Thisis a capital offense, which carries a possible sentence of life

imprisonment.
2 Inaddition to this case which is set for trial on , Defense counsel has a death penalty multiple murder jury trial
scheduled for aswell as several other felony trials scheduled the first week of April. The death penalty case may

very well take longer than aweek to completethetrial.

3. Withthiscombination of cases set for jury trial in avery short time period, including a death penalty case, Defense counsel
has been unable to adequately prepare the above case for trial.

4. The Department of Public Advocacy, which employs present defense counsel, has adopted the National Legal Aid and
Defender A ssociation Performance Guidelinesfor Criminal Defense Representation.

Guideline4.1, Performance Guidelinesfor Criminal Defense Representation, 1995, concernsinvestigation and specifically
states:

(@ Counsel has a duty to conduct an independent investigation regardless of the accused's admis-
sions or statements to the lawyer of facts constituting guilt. The investigation should be con-
ducted as promptly as possible.

(b)(3) potential witnesses: Counsel should consider whether to interview potential witnesses,
including any complaining witnesses and others adverse to the accused.

(4) Counsel should make efforts to secure information in the possession of the prosecution or law
enforcement authorities, including police reports. Where necessary, counsel should pursue
such efforts through formal and informal discovery unless a sound tactical reason exists for not
doing so.

1 Counsel’sofficehasonly oneinvestigator. Heisalso theinvestigator for the death penalty case set for jury trial .
The investigation in this case is not yet complete. The investigator has not had sufficient time to locate and interview
potential witnesses for the prosecution or defense.

2. Specificaly, on , Counsel received additional Discovery from the Commonwealth indicating that there werethree
additional witnesses who gave statements concerning this case. The Police Report is dated

3. Further, an order for the Commonwealth to provide the photographs in this case, sighed on October 7, 2002, has not been

complied with by the Commonwealth. Counsel has not received any of the photographs taken in connection with this case.

Counsel has not previously requested a continuance.

Counsel requests a short delay but at least two months. Counsel isavailablefor trial of this case the week of or any

date between

Counsel believesthis mini mal delay would create only minimal inconvenience to witnesses and the court.

Further, this case has only been before this court since

8 Thedefendant would be prejudiced if his case were to proceed to tr|al prior to the investigation of the recently Discovered
material mentioned above. Further prejudice to the Defendant would be caused by the missing Discovery.

9. Inorder for present counsel to comply with the performance guidelines as outlined above and to provide effective assis-
tance of counsel as required by the Sixth Amendment to the Federal Constitution and Section Eleven of the Kentucky
Constitution, a continuance of the trial date is necessary.

WHEREFORE, the defendant respectfully requests that this case be continued from the previously scheduled
trial date of .

SIS

~N o

Respectfully Submitted,

KrigtinBailey m
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THE INITIAL ATTORNEY-CLIENT INTERVIEW

For most of us, it startsthe sameway, whether we arereading
the morning paper, traveling to or from court, ending the
business day, we get “the call.” We are notified that thereis
aclient in custody who we must see. Some of us, as career
defense attorneys or public defenders, have done it hun-
dreds of times, others thousands: The “Initial Client Inter-
view.” This article will discuss this primary obligation of
criminal defense practice, with aview toward elevating and
enlightening and maybe even entertaining (if not improving)
how wedothese. Aninitial clientinterview that is courteous,
professional and candid (yes, that includes finding out he
“didit"), and productive, by way of being mutually informa-
tive, isasingular success. By equally informative, it should
be mutually responsiveto both the client’sand lawyer’sques-
tionsto the other. When this occurs, the lawyer achievesits
obvious primary purpose and, at the sametime, laysthefoun-
dation for a successful attorney-client relationship. As a
guidefor new lawyers, young assistant public defendersand
supervising attorneys in defense practice, the NLADA Per-
formance Guidelines for Criminal Defense Representation,
Guide 2.2 Initial Interview, is an excellent learning tool and
standard.

Attorney Preparation

Readiness, as far as what is needed to conduct a more pro-
ductive initial interview, of course, requires obtaining basic
information of the charge and arrest, as well asvital related
information on the existence of arrest or search warrants.
With awareness of the actual charge, prior to theinitial inter-
view, the attorney can assessbail criteria, potential maximum
punishment and the likelihood of gaining swift pretria re-
lease. Alternatively, where it is seen that the nature of the
charge is more serious, counsel, in the initial interview, can
conduct amore comprehensiveinquiry of theclientin prepa-
ration of protracted bail litigation.

Apart from simply “getting a copy of the charge,” what the
attorney should do before seeing the jailed client is to put
him/herself in the right set of mind to look upon, talk to, and
give some semblance of comfort through professional reas-
surance to an individual behind bars. An incarcerated per-
son, who maybe for the first time, is distraught and much in
need of help and assurance that can only be provided by the
words, advice, and answers to questions of that person’s
lawyer. Wordsthat, at the least, can forecast what isto come
inthe hours, days, and weeksahead. 1n my experience, when
| first meet a new client who is locked up, the first thing |
always say is“How areyou?’ It isimportant to learn your
client's physical and metal health, aso, it is necessary for
assessing bail worthiness and later for preparation of the
defense. Generally, learning how your client has responded

totherigorsof arrest, policees-
cort to the station, booking,
and processing, provides cru-
cial information about your
client’s physical and mental
health and durability. Thus,
medical and psychological his-
tory is absolutely essential. It

David Mgjia

must belearned in thefirst cli-
ent interview.

Thelnterview

Therearetwo parallel thingsgoing onintheinitial interview
in the course of the gathering of information from the client.
First, information that bears on pretrial release, such asties
to the community through place of birth, family, schooling,
employment, domicile and economic stability. Secondly, in-
formation that bears on the defense to the charge, plus bail,
such asmental/physical condition, the clientscriminal record;
particularly, hisrecord of arrests, prosecutions, misdemean-
ors/felony convictions; and bail history. Finaly, it isessen-
tial to learn facts surrounding the arrest, the identity of mate-
rial witnessesto thearrest and charge, the existence of physical
evidenceincluding documents, records, and tangibl e objects.
The foregoing provide insight into the nature and scope of
the police investigation, it's strength or weakness, and the
challenges ahead in confronting the accusation against the
client.

In the matters listed above, it is equally essential to obtain
information that provides a means to verify what is given.
For example, the name, address and telephone numbers of
theclient’'semployer, family member, or other contact person
should beregularly obtained. Similarly, if applicable, obtain-
ing the names, addresses and telephone numbers of the
client’slandlord or mortgage banker are important to verify
the client’s ability to raise bail funds. An awareness of the
precise charge, the client’s criminal history, and ties to the
community bear equally on the amount of monetary funds
that will probably be necessary to assure pretrial release. Of
course, with this, the client’sknowledge and explicit permis-
sionto contact verifying sources of information must befirst
obtained. To get medical records, an appropriate written
Medical Release must be executed. Note: Recent federal regu-
|ations require compliance with strict guidelinesin obtaining
medical information. (See, (HIPAA) Health Insurance Port-
ability and Accountability Act of 1996 Public Law 104-191
and Administrative Simplification (26 Kb), Social Security Act,
Sec. 1173, asamended, 42 U.S.C.A. 1320d-2, 45 CFR Sec.
164.501 (2002)).
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Answering Client’ sQuestions

When it comesto client interviews, thereis no firm agenda.
Every first interview is different based on the varying per-
sonalities, ages, experiences clients have had with the crimi-
nal justice system and their prior experience any with de-
fense lawyers. The pace of the interview may also vary de-
pending onwhereit isconducted: standing up talking through
iron bars; inthelawyer’soffice; or acourtroomhallway. These
different settings obviously can alleviate or lower the emo-
tiona pitch or level of calmness. Whatever the place, it should
be expected that the client will have aneed to have his con-
cerns or questions addressed. The best lawyer-interviewer
isagood listener.

Whether at the beginning or end of the interview, the client
should be told what bail procedures will occur in the court,
and when, and that the client, before going to court, may be
interviewed by apretria releaseofficer. Here, | dwaysadvise
clientsto fully and honestly cooperate with bail officials, but
warn them at the same time to never discuss the charged
offense. Inthefirst interview, counsel should be preparedto
inform the client of the minimum and maximum puni shment
applicable to the charge and to provide a forecast, based on
common sense and experience, of how long the prosecution
may be pending in the court. On this, | routinely advise the
client that he will not be required nor compelled to speak in
court, that | will be doing that for him; and that nothing will
happen without hisknowledge, participation and awareness.
| also promise the client that whenever something is said by
the court or prosecutor, that he does not understand, that it
will beexplained. Finally, that no decision, step, nor request
on his behalf will be made unless he knowsit and approves.
Under the code of professional responsibility, therearethree
fundamental, constant decisions made in the defense of a
criminal prosecution that rest solely in the person of the de-
fendant: the decision to plead guilty or not guilty; the elec-
tion of proceeding to bench or jury trial; and the decision
whether the defendant will take the stand and testify in his
own defense. (See Annotated Model Rules of Professional
Conduct, Third Edition, Rule 1.2(a) Scope of Representation)

Client Forms

From the first day | began as a criminal defense lawyer, in
1976, to today as Director of the Trial Division, | have en-
deavored to advance and promote the use of awritten “Cli-
ent Interview” form in this most vital phase of the attorney
client relationship. A suggested copy or format for useinthe
initial attorney client interview followsthisarticle.

Why istheuseof a“form” important, useful or recommended?
In my years in practice, its use and the documentation of
information in it, isindispensable to effective practice from
theinitial court appearance, to bail hearings, pre-trial motion
practice, the trial of the case and sentencing. As with all

others, timeworksagainst our memory; and detail s, informa-
tion large and small, obtained during the initial attorney cli-
ent interview, if not reduced to writing, if not readily available
throughout the defense of the case, is easily forgotten. Let
me give you an example, this occurred in my own practice,
some 15 years ago. | represented a man named Michael
Johnson (I’ ve changed the name for purposes of thisarticle).
While Michael’s case was in the pre-trial stages, while he
was on bail and at a routine status, the prosecution unex-
pectedly brought forth information that Michael had an out-
standing arrest warrant from the State of Texas, for bail jump-
ing. The information on the warrant matched my client’s
name, including middle name, date of birth and place of birth,
but the social security number was different. Because | was
abletoinstantly retrieve my initial attorney client interview,
inmy file, that contained verifying information of Michael’'s
correct social security number, | was ableto satisfy the court
that Michael was not the same person wanted in Texas. This
saved Michael from being taken into custody for severa
hours or overnight to correct the inaccuracy of the
prosecutor’s alegation. Thus, the simple exercise of having
my client’s social security number in my file, recorded and
verified months earlier, madefor more efficient, accurate and
professional representation in that instance.

Some Closing Advice From theAges

Late in the nineteenth century, a school notebook was dis-
covered at Mount Vernon, George Washington’s life-long
home. It dated from 1745 when he was in histeenage years
attending school inVirginia. 1nhisown handwritingisfound
the foundation of a solid character education. Historical re-
search showed, in that notebook, that young George Wash-
ington had copied “Rulesof Civility” and had listed them by
number from 1to 54. A few aregiven hereasatimelessguide
to all lawyersin the conduct of attorney-client interviews:

Every action in company ought to be with
some sign of respect to those present
* * *

Let your discourse ... be short and comprehensive.
* * %

Think before you speak; pronounce not imperfectly, nor
bring out your words too hastily, but orderly and distinctly.
* * %

Undertake not what you cannot perform;
but be careful to keep your promise.

* * %

Labor to keep alive in your heart that little
spark of celestial fire called conscience.

David S Mgia
Trial Division Director
Dmeia@mail.pa.stateky.us

Continued on page 22
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NLADA Performance Guidelinesfor Criminal Defense Representation (1994)

With Permission of NLADA, we reprint a listing of their National Criminal Defense Guidelines with the text of several
guidelines: The full guidelines can be found at: http://www.nlada.org/Defender/Defender_Standards/
Performance Guidelines. DPA has adopted these in DPA Policy 17.06.

Section 1

Role of Defense Counsel

Education, Training and Experience of Defense Counsel
General Dutiesof Defense Counsel

Section 2

General Obligations of Counsel Regarding Pretrial Re-
lease

Initia Interview

Pretrial Rel ease Proceedings

Section 3

Presentment and Arraignment

Preliminary Hearing

Prosecution Requests for Non-Testimonial Evidence

Section 4

Investigation

Formal and Informal Discovery
Theory of the Case

Section 5

TheDecisionto FilePretrial Motion
Filing and Arguing Pretrial Motions
Subsequent Filing of Pretrial Motions

Section 6

The Plea Negotiations Process and the Duties of
Counsel

The Contents of the Negotiations

The Decisionto Enter aPleaof Guilty

Entry of the Pleabefore the Court

Section 7

Genera Trid Preparation

Voir Direand Jury Selection
Opening Statement

Confronting the Prosecution’s Case
Presenting the Defense Case

Closing Argument

Jury Instructions

Section 8

Obligations of Counsel in Sentencing

Sentencing Options, Consequences and Procedures
Preparation for Sentencing

The Official Presentence Report

The Prosecution’s Sentencing Position

The Defense Sentencing Memorandum

The Sentencing Process

Section 9

Motionfor aNew Tria

Right to Appeal

Bail Pending Appeal
Sdf-Surrender

Sentence Reduction
Expungement or Sealing of Record

Summary of Selected Black-L etter Guidelines
Guiddine2.2Initial Interview
a. Preparation:

Prior to conducting theinitial interview the attorney, should,
where possible:

1 befamiliar with the elements of the offense and the poten-
tial punishment, where the charges against the client are
aready known;

obtain copies of any relevant documentswhich are avail-
able, including copiesof any charging documents, recom-
mendations and reports made by bail agencies concern-
ing pretrial release, and law enforcement reportsthat might
beavailable;

be familiar with the legal criteriafor determining pretrial
release and the proceduresthat will befollowed in setting
those conditions;

. befamiliar with the different types of pretrial rel ease con-
ditions the court may set and whether private or public
agenciesareavailableto act asacustodianfor theclient’s
release;

. befamiliar with any proceduresavailablefor reviewing the
trial judge’s setting of bail.

. TheInterview:

The purpose of theinitial interview is both to acquire in-
formation from the client concerning pretrial release and
alsoto providethe client with information concerning the
case. Counsel should ensure at this and all successive
interviews and proceedings that barriers to communica
tion, such as differences in language or literary, be over-
come.

Information that should be acquired includes, but is not
limitedto:
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A.theclient’stiesto the community, including the length
of time he or she has lived at the current and former
addresses, family relationships, immigration status (if
applicable), employment record and history;

B. theclient’sphysical and mental health, educational and
armed services records;

C. theclient’simmediate medical needs;

D. the client’s past criminal record, if any, including ar-
rests and convictions for adult and juvenile offenses
and prior record of court appearances or failure to ap-
pear in court; counsel should also determine whether
the client has any pending charges and also whether
he or sheison probation or parole and the client’s past
or present performance under supervision;

E theability of the client to meet any financial conditions
of release;

F. the names of individuals or other sources that counsel
can contact to verify the information provided by the
client; counsel should obtain the permission of the cli-
ent before contacting these individuals;

3. Information to be provided the client includes, but is not
limitedto:

A. an explanation of the procedures that will be followed
in setting the conditions of pretrial release;

B. an explanation of the type of information that will be

requested in any interview that may be conducted by a
pretrial release agency and al so an explanation that the
client should not make statements concerning the of-
fense;

C. an explanation of the attorney-client privilege and in-
structions not to talk to anyone about the facts of the
case without first consulting with the attorney;

D. the charges and the potential penalties;

E a general procedural overview of the progression of
the case, where possible;

c. Supplemental Information

Whenever possible, counsel should usetheinitial interview
to gather additional information relevant to preparation of
the defense. Such information may include, but isnot limited
to:

1 the facts surrounding the charges against the client;

2. any evidence of improper policeinvestigative practices
or prosecutorial conduct which affectsthe client’srights;

3. any possible witnesses who should be located;
4. any evidence that should be preserved;
5. where appropriate, evidence of the client’s competence

to stand trial and/or mental state at the time of the of-
fense.

IN MEMORY OF DoNNA ROBINSON

DonnaRobinson Potter passed away onApril 27, 2003 after a
courageous battle with cancer. Shewaswith DPA for 15 years
andwasanAdministrative Specidist 111 for the Pikeville office.

Shirl Alley remembers Donnaas* atrue pleasureto work with.
| first met Donnain 1995 when | cametowork for DPA. Over
the years Donna and | became close friends and it was an
experience that has enriched my life. Donnawas a great per-
son. In learning my work from Donna, | was able to gain
confidencein myself and my performanceasasecretary. There
are occasionally people that enter your life that will never be
forgotten and Donna was one of those people.”

L etaBaharestan remembers, “ Donna Robinson wasafriendly,
warm person who made both the staff and our clients feel
welcome. From my first day in the office, she made me feel
good about being a part of the Pikeville office. Her attitude

and leadership helped make our
office agood placeto be.”

“Donnawas a breath of fresh air
to our office,” says Traci
Hancock. “When | first began
working with the Department, she
was very eager to show me
around and introduce meto many
people. She was amost always
smiling and could find laughter &= s o

inamost every situation. Shewill Donna Robinson Potter
be greatly missed in the Pikeville with Grandson Bryce
office”

Donnawas astronghold for the Pikeville office and she will
truly bemissed.
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Releaseof I nfor mation
(HIPAA)

I, SSH authorize the following entities and individualsto release information
regarding my personal, educational, employment, medical, institutional, social, criminal, and psychological history to
, and other staff of who are members of my legal defense team.

In accordance with the Heal th I nsurance Portability and Accountability Act, 45 C.F.R. § 164.501 (2002), et. seq. (HIPAA), the
dates of servicefor which theinformationisregquested are from my date of birth on to , the date of thisrelease.
See45C.FR.§164.

In accordance with HIPAA, the specific date on which this release will expireis

| understand that information used or disclosed pursuant to the authorization may be subject to limited re-disclosure by my
defense team for purposes related to my legal representation. | understand that such limited disclosures by my defense team
will not be protected by HIPAA privacy rules.

TheHIPAA “minimum necessary” standard does not apply to thisrequest for disclosureto theindividual who isthe subject of
theinformation. All information in the possession or control of the entity or individual should be provided.

“Information” includestypewritten or handwritten recordings of interviews, notes (including handwritten notes), logentries,
records of all kinds, memoranda, electronic recordings, audio tapes, video tapes, compact disks, correspondence, emails,
computerized records, other records, reports, and data entries of any kind. This release authorizes copying, by photocopy or
otherwise, and transmission of said documents, via FAX or other appropriate means.

| reservetheright to revoke this authorization in writing by sending adated letter signed by meto any or al of the entitiesand
persons named bel ow.

Theentitiesand individualsto whom thisRELEASE isdirected are asfollows:
Hospitals, clinics, physicians, therapists, psychiatrists, nurses, psychologists, and any other medical or mental health
professionals and personnel;

Educational institutions, schools, vocational programs, including learning disabled educational programs, educationally
or mentally handicapped programs, and special education programs;

School counselors, teachers, professors, principals, vice-principals, psychologists, therapists, nurses, and any and all
other school personnel;

Jail, prison, or law enforcement personnel, including police personnel, sheriff personnel, guards, prison officials, social
workers, psychologists, psychiatrists, doctors, nurses, and mental health related personnel;

All court and judicia personnel including clerks, judges, designated workers, probation officers, social workers, court
reporters, court deputies and court secretaries;

Kentucky’s Cabinet For Human Resources, other state or local social services departments, offices of child protective
agencies, caseworkers, social workers, nurses, assigned homemakers, and specia assistance personnel;

Records custodians of any of the above named entities.

All persons, agencies, or corporationswho would have claims of confidentiality or privilege on behalf of the undersigned
are hereby released from all claim of privilege or confidentiality related to information provided pursuant to thisrelease.
Claims of Privilege include all claims and protections pursuant to state, local, and federa statutes and constitutional
provisions.

A copy of this RELEASE shall be considered as effective asan original.

ALL FORMERRELEASESSHALL BEDECLARED VOID.

(NAMEOFCLIENT)
COMMONWEALTH OF KENTUCKY)

COUNTY OF )
Subscribed and sworn before me this day of , 20 .
NOTARY PUBLIC

My commission expires. ll
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ASK CORRECTIONS

The2003 K entucky HouseBill 269, the budget bill, tempo-
rarily changestheway timeon paroleiscounted.

House Bill 269, the budget hill, passed in the 2003 Regular
Session of the Kentucky General Assembly has temporarily
modified KRS 439.344, “ Effect of Parole Time on Sentence.”
The change now allowsfor the period of time spent on parole
to count toward service of a sentence in certain circum-
stances. But, thistime will only count when the violationis
other than a new felony conviction. This language which
changes the statute is referred to as budget language and is
only in effect between April 1, 2003 and June 30, 2004.

HB 269 is the hill passed by the General Assembly which
authorized the funding level for the different agenciesin the
Executive Branch of the Commonwealth of Kentucky for the
2002-2004 Fiscal Biennium, oftentimes called the budget hill.
The authorizations or any language contained in HB269 ex-
piresJune 30, 2004, the end of the 2002-2004 biennium.

The HB 269 language reads:. “ Probation and Parole Credit:
Notwithstanding KRS 439.344, the period of time spent on
parole shall count asapart of the prisoner’sremaining unex-
pired sentence, when it isused to determine aparoleg’seligi-
bility for afind dischargefrom paroleas set outin KRS 439.354,
or when aparoleeisreturned asaparoleviolator for aviola-
tion other than a new felony conviction.”

The questions and answers below should help explain what
this temporary language change does and who may benefit
from the change.

QUESTION:

During the 2003 L egidative session KSR 439.344 wasrevised
to allow the time out on parole to count toward service of a
sentence. My client was paroled on 2 occasions, and re-
turned to prison for violations of hisparolein 2000 and again
in 2002. Would my client receive credit on his sentence for
the periods of time spent on these 2 parole periods?

ANSWER:

Therevisionto KRS 439.344 was not maderetroactive. This
credit, known as parole supervision credit, only applies to
persons whose parole is revoked for technical violation
chargesafter April 1, 2003.

QUESTION:

Under the recent revisions of KRS 439.344, does an inmate
receive credit for thefull period of time spent on parole? My
client spent several yearson parole before being violated for
receiving some new misdemeanor convictions. The Parole
Board revoked hisparoleonApril 18, 2003.

ANSWER:

Yes, parole supervision credit is given for time spent on pa-
role up to the issuance of a parole violation warrant. A per-
son may then receive credit for time spent in jail on parole
violation charges, under certain circumstances, and that time
isknown as parole violation time credit.

QUESTION:

My client spent over 2 years on parole before being returned
to prison with a new felony conviction. The new felony
offense was committed while hewas out on parole. Doesthe
parole supervision credit apply to him?

ANSWER:

No, parole supervision credit only appliesif a personisre-
turned to prison and his paroleisrevoked on technical viola-
tion charges. If aparoleereturnsto prison for anew felony
conviction committed while on parole he does not qualify for
the parole supervision credit.

QUESTION:

So, it does not matter when my client was paroled or for how
long shewason parole? What isimportant isthat in order for
her to be credited with the time she has spent on parole the
parole violation must be for something other than a felony
and the violation must occur between April 1, 2003 and June
30, 2004.

ANSWER:
Yes.

Karen DeFew Cronen
Branch Manager
Offender
Information ServicesBranch
Department of Corrections
PO Box 2400
Frankfort, KY 40602-2400

E-mail: Karen.Cronen@mail .state.ky.us

Larry O’Connor
Administrative Speciaist 111
Department of Corrections
POBox 2400
Frankfort, KY 40602-2400
Td: (502) 426-2454

E-mail: Larry.O’ Connor@mail.state.ky.us Wl
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PAROLE ELIGIBILITY:
HAS ANYTHING CHANGED SINCE FY 99-00?
AN UPDATE AND THE REST OF THE STORY

\

InAugust 2001, TheAdvocatetried to determinewhat ex- | ment. A deferral iswhenthe offender

actly did par oleedligibility mean and how doweanswer cli- | istold hewill haveto serve an addi-

ents, victimsand member sof thecommunity whoregularly | tional number of months before the

ask, “How much timereally will beserved?” Or,“Oh!,He | Parole Board will see him again to SEVRNTER

got afiveyear sentencesohewill outinayear.” Or,“Every-
body makespar olethefirst timethey seetheparoleboard.”

The answer to those questions in August 2001 was that

review his case for possible parole.
Thisis aso known as a“flop” in the prisons. An offender
may receive more than one deferral before being paroled.

during FY 1999-2000 an offender had 1 chance in 11 of
making parolethefirst timethey saw the Parole Board. It
meant that in FY 1999-2000 an offender had abetter chance
of making parole after having received one or more defer-
ments from the Parole Board than making paroleat anini-
tial appearance. It further meant that for FY 1999-2000 the
granting of parole decreased by 30% when compared to
FY 1983-1984 and that thelikelihood of getting aserveout
had increased by 31%.

Has anything changed since FY 1999-2000? Do we need
totell our clients, victimsand members of the community
something different? Well, it lookslikeyes. The percent-
age of individualsreceiving paroleincreased by 7% since

Parole Board Actions - Initial Interviews FY 00vs. FY 02

46%

45% 45%

50%

40%

30%

20%-

Deferment

Parole

Note: InFY0O there were 102 inmates who were eligible for parole based on time served but
were not seen due to failure to complete sex offender treatment programs.

FY 1999-2000 with a 7% decreasein the number of serveouts.
But what is the rest of the story?

According to the Kentucky Parole Board statistics com-
piled by the Department of Correctionsfor fiscal year 2001 -
2002, 16% or 862 individual s were recommended for parole
out of the 5,316 cases that received initial hear-

In FY 2001-2002 the Parole Board interviewed or reviewed
4,385 deferred cases. Of those deferred cases, 2,748 (63%)
wererecommended for parole, 1,025 (23%) received an addi-
tional deferment and 612 (14%) were ordered to serve out.
The FY 2001-2002 statistics do not say how many deferrals

ings/reviewsin fiscal year 2001-2002. Of there-
maining 84%, 45% or 2,404 were deferred and
39% or 2,050 wereordered to serve out their sen-
tences. The Board'sreport does not tell uswhat
is the average length of a deferment or what is
the average length of timefor serve out of asen-
tence. The report does tell us that: a five-year
sentence does not mean the individua will be
outinayear. Anindividua hadalin 6 chance of
making parolein FY 2001-2002, comparedtoal
in11 chancein FY 1999-2000, uponinitial review.
InFY 1999-2000 anindividua had about an equal
chance of being served out on a sentence (46%)
as the individual had of being deferred (45%)
when seeing the Board for the first time.

3,000+

2,500+

2,000

1,500+

1,000+

500+

Deferralshaveabetter chanceof parole. The
Board's statistics show that if an offender was
given adeferral(s), the offender will have abet-

Recommended for

Parole Board Actions - Deferred Cases Interviewed/Reviewed
FY 2001-2002

ServeQut T Fyo0 mFYO02

63%

Additional
Deferments

Serve Out
Parole

ter chance of being paroled coming off the defer-
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anindividual may have been given before being granted pa-
role. Thereisalsonoinformation given ontheaveragelength
of deferrals before paroleis granted.

Paroleviolatorsleast likely tobeparoled. InFY 2001-2002,
1,789 parole revocation caseswereinterviewed or reviewed
by theBoard. Of those 1,789 casesonly 17 (1%) wererecom-
mended for parolewith 1,138 (64%) receiving adeferment or
additional deferment and 634 (35%) ordered to serve out their
sentences.

TheParoleBoard conducted 11,490 par oleinterviewsin FY
2001-2002. In FY 2001-2002 the Parole Board saw 11,490
offendersfor either an initial appearance, aparolerevocation
review or deferred interview/review. In FY 2001-2002 indi-
viduals least likely to make parole were those individuals
coming before the Board after a parole revocation (1%), fol-
lowed by those who are seeing the Board for the first time
(16%). Individuals seeing the Board after one or more defer-
ments (64%) had the greatest chance of being granted parole

A review of the data below helps usto answer the question
“How muchtimereally will be served?’ Inthreeof last five

Comparative Data for All Type Interviews Conducted 2001-02

29% 31%

40% OParole

H Def er ment
O ServeOut

Only 2 offendersservingalifesentencewereparoled in FY
2002. InFY 2001-2002, 17 offenders serving alife sentence
saw the Parole Board. Of those 17, 15 were deferred and 2
wererecommended for parole.

Sowhat doestheBoard consider:

While the available statistics do not provide information as
to what type of individual is granted parole upon initia re-
view, we do know what factorsthe parole board appliesinits
decisions to grant or deny parole at any stage of an
individual’seligibility. These criteriaarefoundin Section 4

years between 29 to 31 % of the total number of individuals Continued on page 30
who came up for parole either; on an initial review; from a
deferment; or, arevocation made parole.
Comparison Data for All Type Interviews Conducted FY 84, FY 93 thru FY 02
83-84 | 92-93 | 93-94 | 94-95 | 95-96 | 96-97 | 97-98 | 98-99 | *99-00 | 00-01 01-02
Parole 55% 39% | 39% | 36% 33% 30% 26% 31% 25% 29% 31%
Deferment 38% 37% | 34% | 32% 33% 37% 41% 35% 35% 36% 40%
Serve Out 8% 24% | 27% | 32% 34% 33% 33% 34% 39% 34% 29%
* 146 residents not seen due to sex offender status
Life Sentences Paroled by the Board (1995-2002)
C tive Hist Data FY 1992-93to FY 2001-02 Fiscal Year Paroled Total % Paroled
omparative History Data - [0} - Interviewed (1]
60%
1995 3 7 0.43%
50% \
1996 0 7 0.00%
40% -
_\M )
30% ~ — o 1997 1 6 0.17%
20% / 1998 0 3 0.00%
0% ¢ 1999 0 0 0.00%
0% 2000 1 12 0.08%
&3 ,}3 &.5 ¥‘.-' 4;"% h:" _‘_,’ - H ™ \j&' — —Parole
FFFTTE ST IF T | e 2001 2 14 0.14%
—— Serve Out
* 146 residents not seen due to sex offender status.
2002 2 17 0.12%
TOTAL 9 74 0.12%
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Continued from page 29

of 501 Kentucky Administrative Regulations,
Chapter 1:030. Thefactorsare:

FY 2001-2002 Parole Board Action - Comparison

Parole vs. Deferment vs. Serve Out

(8) Current offense - seriousness, violence in-
volved, firearm use and, life taken or death
occurred during commission;

(b) Prior record;

(©) Institutional adjustment and conduct - dis-

ciplinary reports, loss of good time, work

and program involvement;

Attitudetoward authority - beforeincarcera-

tion, during incarceration;

History of acohol or drug involvement;

History of prior probation, shock probation,

or paroleviolations;

70%

©

©
)

Parole

64%

63%

O Initial Hearing

Hearing

W Deferred Hearing

[ Parole Revocation

Deferment Serve Out

@
(h)
@
0
®)
0}
(m)

(n)
()

P

Education and job skills;

Employment history;

Emotional stability;

Mental capacities,

Terminal illness;

History of deviant behavior;

Official and community attitudes toward accepting in-
mate back in the county of conviction;

Victim impact statements and victim impact hearings,
Review of parole plan - housing, employment, need for
community treatment and follow-up resources,

Any other factors involved that would relate to the
inmate’s needs and the safety of the public.

Paroledigibility: What doesit really mean?
It meansthat there has been a 6% increase in the number of
individual sreceiving parolewhen compared to FY 1999-2000.

Paroledigibility: Therest of thestory.

The rest of the story is that most likely an individual will
receive adeferment from the Parole Board rather than being
paroled at their first hearing before the Parole Board. Look-
ing at the numberswelearn that the 6% increaseisaresult of
an increase in the number of deferments given by the Board
and the number of individual swho receive parole coming off
of a deferment. An individual had a significantly greater
chance of making parole (63%) coming off of one or more
deferments than making parole at an initial or first hearing
(16%).

Paroledigibility: Thestory continues.

The Board, which consists of seven diverse members who
reach their own decision in each case, gave fewer serve outs
(29%) in FY 2001-2002 than any other timein the last eight
years. While we do not know the average length of defer-
ments per appearance or the average number of deferments
prior to be granting parole, a conclusion we can make from
these percentages is that the Board has found a middle
ground when reviewing individualsfor parole, parolingindi-
viduals after they have served more than the minimum amount
of time on asentence but before they would be released from
prison on aserveout evenif the Board releases an individual
on parole prior to a serve out. The Board may keep the
individual on parolefor at least oneyear. KRS439.342. Thisis
animportant fact to know when informing your client, victim,
or community member. Il

David E. Norat
Division Director of Law Operations

dnorat@mail.pa.stateky.us

.

Toescapecriticism --
donothing, say nothing, benothing.

--Elbert Hubbard

—
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FEMALES IN THE JUVENILE JUSTICE SYSTEM
PART ONE OF A Two PART SERIES

Part one of atwo part series. The second part will deal with
the alternative treatments and practical solutions for attor-
neys dealing with juveniles.

....Little girls are made of sugar and
spice and everything nice — nursery rhyme

Introduction

The purpose of the articleisto examinethe effects of agrow-
ing trend in juvenile law in the nation and in this Common-
wealth. There are a disproportionate number of young fe-
males now entering the juvenile justice system. This article
will examine this apparent rise in numbers of young women
entering the juvenile justice system and explore reasons re-
sponsible for this phenomenon.

Increased Numbers

A report issued by the American Bar Association and the
National Bar Association states the following:

“Girlsarethefastest growing segment of thejuve-
nile justice population, despite the overall drop
in juvenile crime....While juvenile crime
rates...have steadily decreased since peaking in
1994, arrest, detention, and dispositional cus-
tody data show an increase in both the number
and percentage of girlsin the juvenilejustice sys-
tem...”!

The research supporting this statement demonstrated that
all delinquency cases involving girls increased by 83% be-
tween 1988 and 1997. However, it isalarming to note that
violations involving weapons, drug abuse and assault were
al dramatically higher for femalesbetween 1990 and 1999.2 In
addition to these statistics, a Surgeon Genera’s report re-
vealed that the ratios of male to female youths committing
violent actswhen sampled between 1983-1993 were 7.4: 1 and
7.0:1, respectively.® However, by 1998, theratio had closed to
351

SatusOffenders*

In spite of the trend for girlsto commit more serious crimes,
most girls enter the juvenile justice system through status
behavior. One sourceindicatesthat approximately 50-60% of
girlscoming into the system have committed status offenses.®
Females are still more likely than males to be arrested for
status offenses.

To understand how to assist female juvenile offenderson all
levels, it isnecessary to examinewhy thetrend existsaswell

asidentify differences between male and femalejuvenile of -
fenders. These two concepts are linked together and pro-
vide someinsight into how to help these clients.

Aregirlscommittingmorecrimesor hassociety’ sresponse
totheir behavior changed?

Preliminary studies suggest that girls may not actually be
committing more crimes. Rather, what has changed issociety’s
response to their behavior. Girls' family conflicts are now
often re-labeled as violent offenses. Police practices regard-
ing domestic violence and aggressive behavior have changed.
In addition, gender bias prejudices girlsin the processing of
misdemeanor cases. The bias stemsfrom afundamental sys-
temic failure to understand the unique devel opmental issues
facing girlstoday. Id. at 3. Another change corresponds to
the breakdown of family lifethat has occurred from thelatter
half of the 20" Century until the present day. Before this
change, families tended to rely upon one another to assist a
struggling adolescent. However, recent research indicates
that many more parents or guardian’s now consider the jus-
tice system to be aviable alternative to help deal with their
daughter’s behavior.

“Boys Will Be Boys' and Other Societal Expectations

Between 1990 and 1999, arrests of juvenilefemalesincreased
more — or decreased less — than male arrests in ailmost al
criminal offense categories.® The number of casesin which
female juvenile offenders were detained increased 65% be-
tween 1988 and 1997, as compared with only 30% increasefor
boys. Id. at 1. Girlsaredisproportionately charged with sta-
tus offenses which serve as their initia foray into the juve-
nile justice system. Most parents are less tolerant of female
misbehavior than male misbehavior. People often assume
that when girls are out of control, they are having sex, they
can get pregnant. Boys are assumed to be “hanging out,”
doing drugs. In many jurisdictions, many girlscommitted as
status offenders still receive mandatory medical exams in-
cluding pelvic.

Boys who engage in delinquent or status-offense behavior
are, in the eyes of parents and much of society, just being
boys. Id. at 5. The author’s experience and anecdotal evi-
dence suggest that juvenile justice decision-makers seek to
lock girls up to protect them from themselves. I d.

The root causes of agirls' delinquent behavior often differ
greatly frommales. Girlsdevelop differently than boys.” Re-
search demonstrates that girls in the delinquency system
have histories of physical, emotional and sexual abuse, have

Continued on page 32
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family problems, suffer from physical and mental disorders,
have experienced academic failure and succumb more easily
to the pressures of domination by older males.? Research has
identified different vulnerabilities and protective factors in
femaleadolescents. Id. Many girlsreport lower levelsof self-
confidence than do boys. Asaresult, they tend to internal-
ize, with ahigher rate of depression, anxiety, withdrawal and
eating disorders. Delinquent girls have more often been sexu-
ally abused than boys and are more likely to develop post-
traumatic stress disorder in response to their exposure to
violence.

Femalesin the juvenile justice system share many distinct
characteristics:

Family Fragmentation: Thefamiliesof girlsinthejuve-
nile justice system are fragmented by multiple and seri-
ous stressors including poverty, death, violence, and a
multigenerational pattern of incarceration.
Victimization Outside the Juvenile Justice System:
Most girlsin the juvenile justice system have a history
of violent victimization.
Victimization I nsdethe Juvenile Justice Syssem: Once
they enter the juvenile justice system, girls are vulner-
able to physical and sexual abuse similar to and some-
times worse than they experienced in their homes and
communities.

Serious Physical and Mental Health Disorders: The
vast majority of girlsin the juvenile justice system are
experiencing one or more serious physical and/or mental
health disorders.

Separ ation of I ncar cerated M other sfrom their Chil-
dren: A significant number of girl offendersare mothers
who already have been separated from their young chil-
dren.

Widespread School Failure: Schoolsarefailing girlsin
multiplewaysin their home communitiesand in thejuve-
nilejustice system. The experience of educationa failure
isalmost universal among delinquent girlsinterviewed.
These failures included suspension/expulsion from
school, repeating one or more grades and/or placement
inaspecial classroom.

TheBreaking Point- Early Adolescence: Girlsappear to
bemorevulnerableto their first experiences of academic
failure, pregnancy, juvenile justice system involvement
and out-of-home placement between the ages of 12 and
15.

Non-violent Offenders: A mgjority of girlsinthejuve-
nile justice system are non-violent offenders charged
with relatively minor status, property or drug offenses.
Even the fastest growing segment of offenders, girls
charged with assault, may beinappropriately labeled as
violent based on conduct arising out of intra-familial
conflict.

Resiliency: Girls in the juvenile justice system have
significant strengths that they can draw upon to over-
comethemultiplestressorsthat challengethem. Id. at 6.°

Conclusion

The numbers of femalesin the juvenilejustice system areon
the risewith no end in sight. The continuing need to address
this issue will pose unique challenges to all practitioners
involved in the criminal justice system. Theimportance of a
multi-faceted approach to girls and their special issues can-
not be underestimated.
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JUVENILE CAseLAwW UPDATE —A FocusoN RECENT
CasesFroM THE KENTuckY CoURT OF APPEALS

Several caseshave been decided recently by the Kentucky Court
of Appeals dealing with the use of detention in juvenile court.
At thetime of thiswriting severa of these casesarenot final but
their status can be verified by checking the Court of Appeals
website or contacting the DPA Juvenile Post Disposition Branch.

Contempt and Detention: OnMay 2, 2003, the Kentucky Court
of Appeals reversed and remanded the case of AW, a Child
Under Eighteen. The Court held that the juvenile court judge
had the inherent authority to impose contempt but that in this
case, the child was denied her due processrights. The error was
SO egregious asto require reversal despitethelack of any objec-
tion at trial. A.W. did not speak at the contempt hearing except
to state her name and birth date. The Court reversed on three
grounds. First, the Court found that the juvenile court was not
authorized to accept the attorney’s stipulations as A.W.’s ad-
mission of guilt; second the Court found that the juvenile court
failed to make the required findings that A.W.’s conduct
amounted to indirect criminal contempt; finally, the Court held
that the juvenile court failed to evaluate if lessrestrictive alter-
natives (to 60 daysin detention for failing to abide by her cur-
few) wereavailableand considered. Severa other important find-
ingsareinthisnonfinal opinion. The Court cautioned that juve-
nile courts should refrain from using contempt authority to
punish probation violators when other options are available,
noting that such behavior undermines the credibility of the ju-
venile court. The Court stated that “1n sum, juvenile probation
is not a contract between the court and the defendant, but it is
an extension of the court’s parens patriae authority over achild
who has been committed to the care of the Commonwealth.”
Thisfinding providesclear authority for trial and post trial coun-
sl to seek motionsto terminate commitment to the statewhen it
can be established that less restrictive alternatives and/or bet-
ter treatment optionsare available. The Court reminded the par-
tiesthat “criminal contempt” should amount to an “ obstruction
of justice” which “tendsto bring the court into disrepute, citing
Commonwealth v. Burge, Ky., 947 S\W. 2d 805, 808 (1996). This
cautionary note of the Court highlights our obligation as de-
fense counsel to require the state to meet its burden of proof on
achargeof criminal contempt. Itishard to seeasingle charge of
curfew violation as an obstruction of justice. A.W. cannot be
cited in court for authority until the opinionisfinal.

A second case concerning the use of contempt was reversed on
many of the same grounds as A.W. In C.G, a child, decided
March 14, 2003, the Court held that Boykin v. Alabama, 395 U.S.
238 (1969) was not satisfied when apleawas entered finding a
child in contempt of court for missing school for three days
where child did not admit thetruth of theallegation, nor did the
juvenile court engagein the required pleacolloquy, nor did the
juvenile court find that no lessrestrictive aternatives to deten-
tion were available or appropriate. The Court upheld animposi-
tion of sixty days for contempt. C.W. had also objected on ap-

peal to thelack of noticeregarding the
charge of contempt, but no objection
had been made below and thus the
Court did not reverse on that issue.
The case cannot be cited in court for
authority until the opinionisfinal.

Appellate courtsin other jurisdictions
have struggled with similar issues. See
e.g.RG, aJduvenilev. Sateof Florida, |
817 S.W.2d 1019 (2002), where appel -
|ate court noted that case beforeit was
sixth emergency habeas corpus peti-

tion against same judge filed between

March 2002 and May 2002. Appellate court could not tell from
face of record if judge had violated probation or held child in
contempt. If it was probation violation, statutorily required steps
werenot followed, if it wasindirect criminal contempt, the child
was not provided notice required in an order to show cause.

Detention for Per sonsOver Eighteen- Sill aNoNO: On Sep-
tember 27, 2002, the Kentucky Court of Appealsaddressed two
cases with fact scenarios involving persons who were over
eighteen coming before the juvenile court for disposition of
offensesthat occurred before the eighteenth birthday. D.R.T. v.
Commonwealth and M.R. v. Commonwealth. The appellate
court reiterated the holding in Jefferson County Department
for Human Servicesv. Carter, Ky., 795 SW.2d 59 (1990). KRS
635.060 (2) and (3) provide the only sentencing options avail-
ableto ajuvenile court in sentencing an adult who was under
the age of eighteen at thetime of the offense. The Court reiter-
ated that ajuvenile court is without authority to order persons
over eighteen to adult detention for offenses committed before
their eighteenth birthday.

L east RestrictiveAlter native: Thelast case out of the Court of
Appedls In the interest of X.B., a child v. Kentucky was de-
cided onApril 25, 2003. X.B.’scasewasreversed and remanded
for failure of the juvenile court to assess if the disposition
imposed was the least restrictive alternative as required by
600.010(2)(c). Therecord lacked any evidencethat probation or
some other less restrictive aternative would not have been
appropriate. The Court noted that X.B.’sage (13) and lack of a
prior record supported something less than commitment and
placement with D.J.J. Thiscaseisfinal and published.

Themes: Together these casesindicate that a close reading of
the juvenile codeis critical to asuccessful practicein juvenile
court, objections and preservation of the record at the trial
level areimportant and that the goal of rehabilitation and treat-
ment should imbueall decisionsmadeby ajuvenilecourt judgel

Rebecca Ballard DiL oreto
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“What we call the beginningisoften theend.
Andto makean endisto make abeginning. Theendiswherewe start from.”
-T.S. Eliot “ Four Quartets’

Lives shift in mysterious
cycles. Change is inevitable.
Most resist it. Some are
crushed by it. A few embrace
it. LetaBaharestan chargesto-
ward it.

Cushioned pews line the back
of the modern Floyd County
District Courtroom. People
wander in and settleinto seats.
A family of four huddles to-
gether, whispering. The
mother lays her head on her
arms across the back of the

however, the political atmo-
sphere changed radically and
they wereforcedtoleave. The
plan was for Letato bring the
children, ages13 and 10, back
to the states and her husband
would send money and then
follow. Hedidn't.

For over amonth, Letadidn’t
hear from him. She had come
back to the states with only
$100 in her pocket and two
children suffering from culture

pew in front of her as if in

prayer. Other small, nervous groups speak in hushed
tones. The room demands quiet. No one here will
challenge that. Some fidget. They arewaiting. A mo-
ment approaches which could change their lives for-
ever.

A door in the back opens. A petite woman wearing
glasses glides into the room, down the aisle, past the
bar and to atable. A light blue suit compliments her
honey-colored hair and she carries a briefcase. Sheis
older, but it’shard to determine her age. Shelooksover
some papers, glances up, smilesand callsanamein a
soft voice. A young man nervously stands and ap-
proaches her. She speaks with him, then excuses her-
self toretrieverecords. When shereturns, others have
entered and taken their places in the front. The judge
enters. All rise. It begins.

Throughout that morning’s sessions, L eta Baharestan
moves and speaks with quiet confidence. The nervous
young man'’s case is dismissed. She seems very much
at home here. One would assume she has been an at-
torney for many years. That assumption iswrong. She
received her license to practice in 2001 from the Uni-
versity of Tennessee and she had lived many lifetimes,
which brought her to this moment.

In oneincarnation, Letamarried an Iranian citizen and
spent 10 yearsteaching English at an International School
in Iran and caring for her own two children. In 1979,

shock. Eventually, shelearned
that her husband had been arrested and was being held
in a cell block with 9 other men. These were tense
days of waiting for news. Of the nine men in the cell,
six were executed, one bribed hisway out and onewas
sentenced to 7 years. Her husband wasfortunate. They
released him with no explanation. Hedidn't stay tofind
out and soon rejoined Letaand the children.

Years later, at an age when most people consider re-
tirement, Leta Baharestan shifted into her next incar-
nation as an attorney. She responds, “ At my age, some
peoplethink they can stop learning. 1t'senergizing for
me and it’'s scary but if it’s not scary, you never learn
anything and you never grow.”

Gill Pilati recruited her for the Pikeville Office. Her
journey brings her back to the place where she started.
In one past life, shetaught Englishinthe Pikevillehigh
school.

Leta smiles, “Isn’t this a good way to end a career?
You're helping people and learning new things every-
day. That’'swhat I'm most afraid of . . .getting stale.”
Then shelaughs, “I havetold my family that if | say I'm
going back to school, they have permissiontokill me.”
She stops and muses, “ Although . . .1 don’t know very
much about computers.” Shelaughsagain, 1 still don’t
know what 1"’ m going to be when | grow up!” B

Patti Heying
Program Coordinator
pheying@mail.pa.state.ky.us
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PLAIN VIEW . ..

Kaupp v. Texas,
123 S.Ct. 1843 (2003)

The United States Supreme Court hasrevisited asettled area
of the law, and reaffirmed an important Fourth Amendment
principlein thisper curiamdecision.

The case arose in Texas. Another juvenile who had con-
fessed dropped Robert Kaupp, a 17-year old boy, into asus-
pected murder. Kaupp had taken a polygraph and passed.
The original suspect failed a polygraph. The Harris County
Sheriff’s Department failed to obtain a warrant to question
Kaupp. Interestingly, they sought from thedistrict attorney’s
office something they called a*“ pocket warrant,” which was
apparently something unique to Texas alowing the picking
up of someone for questioning. They did not get a conven-
tional arrest warrant because they did not believe they had
probable cause to arrest Kaupp.

So instead they went to Kaupp’s house. 6 officers went to
Kaupp’'shouse at 3:00 am., and after Kaupp’sfather let them
in, went to Kaupp's bedroom, awakened him with a flash-
light, and said, “‘we need to go and talk.”” They took the
handcuffed Kaupp out into the January night dressed only
in hisunderwear, drove by the crime scenewhere the victim
had been found, and then went to the sheriff'soffice. There,
they advised him of his Miranda rights and began to ques-
tion him. After atime, he “admitted having some part in the
crime.” Asaresult of hisadmissions, he was convicted and
sentenced to 55 yearsimprisonment. The Texas State Court
of Appeals affirmed the conviction, holding that the police
did not need probable cause because no arrest had occurred
until after Kaupp confessed. The Court held that by stating
“Okay” to the “we need to go and talk” statement, Kaupp
had voluntarily gone with the police. The Court remarkably
stated that “areasonable personin [Kaupp's] position would
not believe that being put in handcuffs was a significant
restriction on hisfreedom of movement.” The Court further
stated that because Kaupp “‘did not resist the use of hand-
cuffsor act in amanner consistent with anything other than
full cooperation,’” that this somehow indicated consent.

The United Stated Supreme Court vacated the Texas Court of
Appeals opinion (2001 WL 619119, 2001 Tex. App. LEXIS
3732 (Tex. App. 2001)) and remanded in this per curiamdeci-
sion. The Court affirmed that a seizure of a person occurs
when “taking into account all of the circumstances surround-
ing the encounter, the police conduct would * have communi-
cated to a reasonable person that he was not at liberty to
ignore the police presence and go about hisbusiness.”” The
Court also affirmed that aperson cannot beremoved from his

homeandtakentoapolicesta
tion for questioning without
probable cause or a warrant.
Utilizing these principles, the
Court stated that Kaupp had
been arrested. The Court re-

Ernie Li Public Advocate

jected the state’ s position that

Kaupp's stating “Okay” had indicted consent. “Thereisno
reason to think Kaupp's answer was anything more than ‘a
mere submission to aclaim of lawful authority.”” The Court
relied further upon the fact that Kaupp had been removed
from his house in handcuffs and in his underwear, that he
had been taken to the crime scene, that he had been taken to
an interview room in a police station, and that the officers
had been armed. The Court remanded on the question of
whether the “state can point to testimony undisclosed on
the record before us, and weighty enough to carry the state’s
burden despite the clear force of the evidence shown here.”
Absent that, the confession had to be suppressed.

Baker v. Commonwealth,
2003 WL 1936956, 2003 Ky. LEXIS98(Ky. 2003)
(Not Yet Final)

Baker went to aKroger storein Richmond to have anegative
developed. Theclerk developed the picture, and saw that it
wasapictureof anudechild. When Baker went back to pick
up the picture, the clerk told him that the picture could not be
developed. Store security was contacted, and ultimately the
photo was turned over to the Richmond Police Department.
The police obtained asearch warrant for Baker’shome. Dur-
ing the search, acamerawas seized a ong with aroll of unde-
veloped film. The undeveloped film resulted in additional
counts of the use of a minor in a sexual performance.
Counsel’s motion to suppress was denied, and the defen-
dant was sentenced to 30 years after ajury found him guilty.

The Court affirmed the ruling on the suppression motion in
an opinion by Justice Graves. The defendant alleged that
because the search warrant did not specifically alow for a
seizure of thecameraor aroll of film, that the Fourth Amend-
ment had been violated. The Court found that the seizure
wasjustified because during the execution of thewarrant the
defendant had stated that the camera had additional photo-
graphs of his stepdaughter, and because the warrant had
specified pictures and photographs. The Court rejected the
notion that a “negative” was not a “photograph.”

Continued on page 36
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Continued from page 35
Lovett v. Commonwealth,

2003 WL 1936676, 2003 Ky. LEXIS76 (Ky. 2003)
(Not Yet Final)

A confidential informant contacted a Marshall County
Sheriff’s Detective and told him that L ovett was manufactur-
ing methamphetamine. Theinformant told the Detective about
the operation and the meth |ab, giving adetailed description
of the anhydrousammoniatank that the defendant had moved
into hisbarn. Theinformant stated that he had been aregular
visitor to the defendant’s meth lab and that he had possessed
a duffel bag with items used in meth manufacturing. The
Detective took the affidavit in support of the search warrant
and a proposed 2-page search warrant and faxed the docu-
mentsto the Marshall District Judge. The Judgethen signed
the warrant and faxed the warrant back to the Detective at
2:04am. TheDetectivealongwith a“tactical responseteam”
went to Lovett’s house at 3:00 am. to execute the warrant.
Evidence was found that resulted in Lovett's arrest. Ulti-
mately, the defendant entered a conditional guilty pleafol-
lowing the denial of hismotion to suppress. The motion had
been based upon the allegation that probable cause had not
been demonstrated.

The Court affirmed thedenial in an opinion written by Justice
Cooper. The Court found that probable cause had been dem-
onstrated on the face of the affidavit. The Court rejected the
defendant’s complaint that the Detective had not demon-
strated the confidential informant’sreliability. Relying upon
[llinois v. Gates, 462 U.S. 213 (1983), the Court found that
under the totality of the circumstances the informant was
reliable. “[T]hemerefact that DeFew’ s affidavit did not con-
tain recitations asto the informant’s veracity, reliability, and
basis of knowledge is not conclusive that the warrant was
issued without probable cause.” The Court noted that the
affidavit contained detailed descriptions of the meth opera-
tion and lab, and had cited that the informant had witnessed
these things several times when he was personaly in the
defendant’s home. Further, the Court noted that the infor-
mant could be relied upon because he gave the detective
information that was “against his penal interest.”

The Court also considered several issuesthat were not raised
by the defendant in his motion. The Court did not find the
affidavit to be stale since the meth operation was an “ ongo-
ing, long-term activity.” The Court did not credit misstate-
ments in the affidavit, such as the statement that the defen-
dant had prior drug convictions when he had one for a ve-
hicular offense and one for “promoting contraband.” The
affidavit had not noted that theinformant wasin adrug reha-
bilitation program. “If theinformant wasadrug addict at the
time he gave hisinformation to DeFew, thereis no evidence
that DeFew was aware of that fact when he executed the
search warrant affidavit.” The Court rejected the allegation
that the judge was not “neutral and detached” dueto the fact
that he faxed the warrant back to the detective. Finally, the

Court rejected the knock and announce argument because
no facts had been elicited at the suppression hearing in sup-
port. “If the issue had been raised at the suppression hear-
ing, the Commonwealth may have been ableto provethat the
loud noise and shouting did, in fact, constitute the ‘knock
and announce,” or that the failure of the TRT team to knock
and announce fell within an exception to the rule...we will
not assume improper conduct from asilent record.”

United Sates v. Ridge,
2003 WL 21134680, 2003U.S. App. LEXIS
9550, 2003 FED App. 0149P(6th Cir. 2003)

An informant told the police that Stocklem was operating a
methlab in Red Bank, Tennessee. While executing awarrant
on Stocklem’s house, the police answered a cell phone call
that stated, “Danny’s on the way with the money.” When
the defendant Danny Baker drove up with Andy Ridge, the
police moved in on the vehicle and removed both. They saw
a gun on the passenger seat where Ridge had been sitting.
Ridge was charged with possessing a firearm during a drug
trafficking offense. After losing asuppression motion, Ridge
pled guilty conditionally.

The Sixth Circuit affirmed the denial of the suppression mo-
tion in an opinion by Judge Moore and joined by Judges
Clay and Lawson. The Court held that the police had area
son to believe that a person “known to cook methamphet-
amine at that location was scheduled to arrive” during the
execution of a search warrant, and that this presented a dan-
gerous situation. The Court held that the police had a right
to conduct a Terry stop, which led to the discovery of the
gun in the seat where Ridge sat.

United Statesv. Pennington,
115 F.Supp. 2d 910 (W.D. Tenn. 2000)

The Memphis Police Department obtained a search warrant
for Pennington’s house from a Shelby County Judicial Com-
missioner, a non-lawyer appointed by the Shelby County
Commission. During the execution of the warrant, Officer
Tipton got to the front door and yelled “Memphis Police
Department. Search Warrant.” He later testified that he
waited 8-10 seconds before prying the door open to enter.
Three defense witnessestestified that the police entered with-
out announcing their presence. The defendant entered a
conditional guilty plea after his motion to suppress was de-
nied.

The Sixth Circuit affirmed the denial of the motion to sup-
press in an opinion written by Judge Sargus and joined by
Judges Kennedy and Gilman. The Court first held that the
non-lawyer judicial commissioner appointed by thelocal leg-
isative body constituted a“ neutral and detached magistrate’
eligible to issue a search warrant. The Court relied upon
Shadwick v. City of Tampa, 407 U.S. 345 (1972), where the
Supreme Court had found aTampa, Floridaclerk with nolaw
degree or specia training to be a neutral and detached mag-
istrate.
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The Court also held that the execution of the search warrant
had been reasonable with no violation of the knock and an-
nounce rule. The Court relied upon United Sates v. Spikes,
158 F. 3d 913 (6™ Cir. 1998). Therethe Sixth Circuit had de-
clined arigid rulefor determining thelength of timerequired
between the knocking and the entry. The Spikes court looked
at whether the search involved a search for drugs, whether
the potential drug traffickersmight be armed, thetime of day
when the search is executed, and the manner in which the
announcing isaccomplished. Using thosefactors, the Court
held that the search wasreasonable. Theofficerswere search-
ing for drugs. The officers were searching at 3:45 in the
afternoon. “*When the police execute awarrant in the dead
of the night...the length of time the officers should wait in-
creases.’” The officer heard the sound of footsteps running
away from the door. “Under such circumstances, an eight-
to-ten second wait by the police is objectively reasonable
under the Fourth Amendment to justify a forced entry into
the residence based upon a search warrant.”

United States v. Spikes,
158 F.3d 913 (6th Cir. 1998)

Defendants Copeland and Hartwell were parked illegally ona
Flint, Michigan, street on June 30, 1999, when they were seen
by two Michigan State Troopers. They pulled out and after
driving for a mile were stopped, at which point the officers
obtained consent to search and recovered two stolen weap-
ons. The defendantswere charged thereafter with conspiracy
to distribute a controlled substances and possession of a
firearm by aconvicted felon. After ajury tria, the defendants
were convicted and pursued this appeal.

The Sixth Circuit affirmed the convictions. In an opinion
written by Judge Coleand joined by Judges Gilman and Mills,
the Court found that the officers had probable cause to stop
the vehicle and thus no Fourth Amendment violation had
occurred. The Court found that the police had the right to
stop the defendantsfor aparking violation. “Itisclear, then,
that an officer can effect a stop based upon adriver’sfailure
to comply with Michigan’s parking regulations, even if the
vehicle is no longer parked.” Further, the Court held that
stopping the defendants one-mile after observing the park-
ing violation was reasonable.

United Statesv. Pinson,
321 F.3d 558 (6th Cir. 2003)

A confidential informant was sent to a house in Nashville,
Tennessee, where he purchased onerock of crack cocaine. A
Nashville Police Officer then applied for a search warrant
asking to search the place where theinformant had purchased
the cocaine. Hisaffidavit told the magistrate that within the
previous 72 hours he had sent the informant to purchase
cocaine, that he had purchased the cocaine, that the infor-
mant is“reliablefrom past information received form said Cl
resulting in the lawful recovery of narcotics,” and that based

upon the officer’s experience, persons present where drugs
are purchased “have controlled substances, paraphernalia,
weapons, or other evidence of criminal conduct secreted on
their person.” Thewarrant wasissued. Thepolicearrived at
theresidence, noticed awoman on thefront porch and yelled
for her to get down on the ground. The police then yelled
“Police, search warrant,” waited 5-10 seconds, and best the
metal security door down with a battering ram. They aso
beat down the inner door. When they entered the house,
they saw 2 women by the couch, and Pinson standing in the
door of abedroom. The search resulted in alarge quantity of
drugs being seized and Pinson arrested and charged with a
variety of federal drug and firearm offenses. Pinson entered
aconditional pleaof guilty after his motion to suppress was
denied.

The Sixth Circuit affirmed the conviction in an opinion writ-
ten by Judge Polster and joined by Judges Gilman and Gib-
bons. The Court rejected all attacks on the warrant, includ-
ing that the affidavit failed to show probable cause, that the
affidavit failed to show the crimewaslinked to the premises,
that the affidavit failed to name or describe the seller of the
cocaine, and that the evidence was stale, relying heavily upon
United Satesv. Allen, 211 F. 3d 970 (6" Cir. 2000), (en banc).
The Court noted that to be adequate, the affidavit had to
contain the officer’s “ attestation, in some detail, of the reli-
ability of the confidential informant and the evidence suffi-
cient to provide abasisfor the magistratejudge’s conclusion
that it was probable that evidence of acrimewould be found
at 2713 Torbett Street.”

The Court also held that the 5-10 secondsthe officerswaited
after knocking and announcing was sufficient under thefacts
of the case. The Court stated the standard for knock and
announce cases. “The fact-specific inquiry needed to deter-
mine the reasonableness of the interim between announce-
ment and entry mandates consideration of a number of fac-
tors, including the object of the search, possible defensive
measurestaken by theresidents of the dwelling to be searched,
time of day, and method of announcement.” Inthiscase, and
based upon “the time of day when the officers executed the
warrant, the commotion on the porch, and the knowledge
that the residents would not respond to a knock on the door
unless they received atelephone cal first, we conclude that
the time which elapsed between the announcement and en-
try was sufficient under the circumstancesto satisfy the rea-
sonabl eness requirement of the Fourth Amendment.”

Judge Gilman recorded areluctant concurrence. Hefelt bound
by the Allen decision. Were it not for Allen, “1 would hold
that Officer Mackall’ saffidavit waslegally insufficient to sup-
port the magistrate judge’s conclusion that there was prob-
able causeto believethat evidence of acrimewould befound
at Pinson’'sresidence... It leaves out the key piece of informa-
tion that theinformant had observed large quantities of drugs,

money, and weapons when hewasin the residence. Without
Continued on page 38
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this additional information, | do not believe that the magis-
tratejudge had areasonable basisto conclude that the police
would find contraband in the residence three days after the
single rock of crack cocaine had been purchased by the in-
formant.” Likewise, Judge Gilman cautioned readers about
the precedentia value of the knock-and-announce opinion.
“Without these prior events, | would have found that the
police officers had violated the knock-and-announce rule.
Thiscase, therefore, should not be cited for the general propo-
sition that five secondsisasufficient timefor police officers
to wait before forcing their way into aresidence.”

Thacker & Gallagher v. City of Columbus,
328F.3d 244 (6th Cir. 2003)

Thisis a case filed under 42 USC § 1983. It began when
Jessica Gallagher called 911 and told the Columbus, Ohio
dispatcher that Jeff Thacker had been cut. Two paramedics
accompanied by the police went to the house where Thacker
and Gallagher lived. They observed that Thacker and
Gallagher were both drunk and that Thacker was bleeding
profusely. Thacker invited the paramedicsinto hishome, but
not thepolice. The policeentered a ong with the paramedics.
The police noticed that Gallagher was bruised, and began to
question her. Eventually, the police arrested Thacker for com-
mitting an act of domestic violence, chargesthat were even-
tually dismissed when Gallagher refused to cooperate. There-
after, Thacker and Gallagher filed a civil suit. The district
court granted the defendants’ motion for summary judgment,
and the plaintiffs appeal ed.

The Sixth Circuit affirmed the district court in an opinion by
Judge Cole. The Court declined to decide whether 2911 call
alone might justify a warrantless entry into a private home.
Instead, the Court held that the warrantless entry into the
homewasjustified by the existence of exigent circumstances.
“In particular, thetotality of the circumstances, including the
911 emergency call, Thacker’s conduct, and the uncertainty
of the situation, justified entry to secure the safety of the
police, paramedics, and other people possibly inside the
home.” The Court also held that the police had probable
cause to arrest Thacker based upon Gallagher’s statement
that Thacker had abused her, aswell as other circumstances.
Asaresult, the Court affirmed the granting of the motion for
summary judgment.

Satev. Fort,
660 N.W.2d 415 (Minn. 2003)

DPA has had a sister state relationship with the Minnesota
Public Defender’s Office since 2001. The Regional Chief of
MinneapolisisLenny Castro, aperson who taught Kentucky
public defenders on the how-to’s of litigating the issue of
racial profiling at arecent annual seminar. Lenny hassent to
usaMay 2, 2003 case from the Minnesota Supreme Court in
which he litigated successfully aracial profiling issue. The

case is Sate of Minnesota v. Fort. It can be found at:
http://www.lawlibrary.state.mn.us/archive/supct/0305/
OP011732-0501.htm

The case began with a stop of a car for having a cracked
windshield in which Fort, an 18-year old African American,
wasriding. The areain which the car was stopped was de-
scribed asa*high drug” area. While one officer went to the
driver’'s side, another went to the passenger side to speak
with Fort. Fort was asked to get out of the car, he was taken
to the police car and was then questioned about drugs and
weapons. When Fort denied having drugs or weaponsin the
car, the officer asked for consent to search his person. The
officer did not advise Fort that he had aright to refuse the
search. Crack cocainewasfound on Fort, resulting in a pos-
session of cocaine charge. Fort moved to suppress “on the
basis that police officers may not justify a search based on
consent during the course of a routine traffic stop unless
thereisavalid race-neutral reason to suspect wrongdoing.”
Thetrial court suppressed the cocaine, holding that “‘in the
context of aroutinetraffic stop, where police do not have an
articulable basis to seek consent to search a passenger and
fail to inform the passenger of the right to refuse consent to
search, a subsequent search violatesArticle I, Section 10 of
the Minnesota Constitution.”” The Court of Appeals re-
versed.

The Supreme Court reversed the Court of Appeals, holding
that “in the absence of reasonable, articulable suspicion, a
consent-based search obtained by exploitation of a routine
traffic stop that exceeds the scope of the stop’s underlying
justificationisinvalid.” The Court concluded that Fort had
been seized when the police approached him “in full uniform,
including flashlight, gun, handcuffs, and mace...while the
squad car lights continued to flash” and asked him to get out
of the car, took him to asguad car, and began to question him.
The Court reminded thelower courtsthat whilethe stop here
wasimproper, “the scope and duration of atraffic stop inves-
tigation must be limited to the justification for the stop.” In
conclusion, the Court stated that the “ purpose of this traffic
stop was simply to process violations for speeding and a
cracked windshield and there was no reasonable articulable
suspicion of any other crime. Investigation of the presence
of narcotics and weapons had no connection to the purpose
for the stop. We therefore conclude that the investigative
questioning, consent inquiry, and subsequent search went
beyond the scope of the traffic stop and was unsupported
by any reasonable articulable suspicion.”

This case demonstrates at least 2 things. First, it demon-
strates the value of litigating under the state constitution.
Had this case been decided under Whren, it might have been
decided differently. Second, it demonstratesthat racial pro-
filing cases can be litigated successfully. Indeed, in Ken-
tucky, with our Racial Profiling Act, the chances of success
on a case such as this should be much higher.
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SHORT VIEW . ..

1 United Satesv. Green, 324 F.3d 375 (5th Cir. 2003). The

Fifth Circuit has held that the police may not search acar
incident to the arrest of aperson when heis 25 feet away.
Here, the defendant was arrested pursuant to a search
warrant. Hewas arrested at the front door of his house,
resisted, and was arrested some 6-10 feet from the car. A
search of the car revealed ahandgun. The Court found
that the rationale underlying both Chimel v. California,
395 U.S. 752 (1969) and New York v. Belton, 453 U.S. 454
(1981) did not apply. The Court notes that the Sixth
Circuit did not apply Belton under circumstances in-
volving a 30 foot distance between the arrested defen-
dant and his car, citing United Sates v. Srahan, 984
F.2d 155, 159 (6th Cir. 1993). “Because none of the con-
cerns articulated in Chimel and Belton regarding law
enforcement safety and the destruction of evidence are
present in this case, the Government cannot justify the
search of Green’s vehicle under Belton or Chimel. Ac-
cordingly, we conclude that the district court erred in
denying Green’s motion to suppress the weapon ob-
tained from hisvehicle.”

Ransomev. Sate, 816 A.2d 901 (Md. 2003). The Mary-
land Supreme Court has held that the police may not
search a man they see on the street merely because he
has a“bulge” in his pocket and appears nervous when
approached. Here, three Baltimore police officerswere
driving through a high crime area when they saw one
man on the sidewalk speaking with another man. The
man, Ransome, had a bulge in his pocket. The police
approached him, and he reacted in a nervous manner.
The police frisked him, and found marijuana under his
shirt and aroll of money in the pocket containing the
bulge. The Court found no reasonable, articulable sus-
picion for this Terry frisk, and suppressed the evidence.
“If the police can stop and frisk any man found on the
street at night in a high-crime area merely because he
has abulge in his pocket, stops to look at an unmarked
car containing three un-uniformed men, and then, when
those men alight suddenly from the car and approach
the citizen, actsnervously, there would, indeed, belittle
Fourth Amendment protection left for those men who
livein or have occasion to visit high-crimeareas.” The
Court in Sate v. Lafond, 2003 WL 367227, 2003 Utah
App. LEX1S13 (Utah Ct. App. 2003) ruled similarly.
United Satesv. Crawford, 323 F.3d 700 (9th Cir. 2003). A
search of a parolee's or probationer’s house conducted
pursuant to ablanket waiver viol atesthe Fourth Amend-
ment unlessthere is areasonable suspicion that acrime
is being committed or that evidence of a crime can be
found at the house. The 9th Circuit held that a parolee
maintains a reasonable expectation of privacy in his
house, although under United Sates v. Knights, 534

U.S. 112 (2001) that expectation is diminished. “Under
federal law, Crawford’s expectation of privacy in hisown
home is not wholly defeated by virtue of his parole sta-
tus. As the Supreme Court has recognized, ‘A
probationer’s home, like anyone else’s, is protected by
the Fourth Amendment’s requirement that searches be
“reasonable.”” Griffin v. Wisconsin, 483 U.S. 868, 873
(U.S)). Tofind otherwise would beto equate aparolee’s
home with a prisoner’s cell — a comparison that the
Supreme Court has unequivocally rejected.” Crawford,
708 The Court rejects the notion that the search here
should bejustified as aspecia needs search, noting that
no specia needs search case exists where a house can
be searched without some justification. The Court also
held that the waiver by the parolee, required to get out of
prison, was involuntary. “We find that, by virtue of a
signature on a compulsory parole condition, a parolee
does not, in advance and in blanket fashion, consent to
ageneral waiver of hisrights under the Fourth Amend-
ment.” It should be noted that in this case the FBI con-
ducted the search, and stated at a suppression hearing
that they did not expect there to be evidence at the
parolee’s home. Rather, the FBI Agent testified that a
parolee search pursuant to a“ Fourth Waiver” isa“kind
of tool to talk” to suspects about crimes. Theresult was
that a confession made by Crawford as a result of the
entry by the FBI agents and the subsequent search had
to be suppressed.

Satev. Boyd, 64 P.3d 419 (Kan. 2003). The Kansas Su-
preme Court has distinguished Wyoming v. Houghton,
526 U.S. 295 (1999), saying that where the police do not
have probable cause to believe contraband is in a car,
that they do not have authority to search a purse re-
quired to beleft behind by apassenger. Here, the police
pulled over acar based upon thefailurethesignal. The
policefollowed the car becauseit left ahousethey were
investigating for drug activity. Thedriver was nervous.
He gave his consent to search hiscar. The police asked
Boyd, a passenger, to get out of the car aswell. Boyd
started to take her purse, but the police demanded she
leave the purse behind. A search of the purse revealed
cocaine. In Houghton, the Court had held that a prob-
able cause automobile search extended to a search of
containersin the car. The Kansas Supreme Court held
that the facts here distinguished this case from
Houghton, in that in this case the police had no prob-
able causeto believe contraband wasin the car. Rather,
their authorization for a search came from the driver’s
consent.

InreB.RK., 658 N.W.2d 565 (Minn. 2003). A juvenileat
aparty hosted by afriend has a reasonable expectation
of privacy in hisfriend’s house under the U.S. and Min-
nesota Constitutions. This case rests between Minne-
sotav. Olson, 495 U.S. 91 (1990) and Minnesota v. Carter,
525U.S.83(1998) inthat whileaguest for abrief period

of time, asin Carter, the fact that the juvenile was a
Continued on page 40
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social guest made all of the difference. “The animating
principle behind Carter isthat an individual’s expecta-
tion of privacy in commercial premisesis less than an
individual’s expectation in a private residence, not that
short-term social guests do not have a reasonable ex-
pectation of privacy.”

Satev. Gant, 43P3d 188 (Ariz. Ct. App. 2002). TheUnited
States Supreme Court granted certiorari on the issue of
whether New York v. Belton, 453 U.S. 454 (1981) applies
when aperson hasleft acar prior to becoming aware of
the police. The decision had held that the police could
not search the car under these circumstances.

Satev. Hamilton, 67 P.3d 871 (Mont. 2003). Thepolice
may not search a wallet that has been turned over to
them aslost. Rather, they may only search to the extent
necessary to determine ownership. Where the police
search awallet thoroughly and discover drugs, aviola-
tion of the State Constitution has occurred. The Court
stated that the defendant had a reasonable expectation
of privacy in her wallet. “There is no question that
Hamilton had an actual expectation of privacy with re-
spect to the contents of her lost wallet. She expected
that the person who found her wallet would look inside
for identification, seesher driver’slicense or checkbook,
and returns the wallet to her without further intrusion.
Moreover, there is no question that society views a
person’s expectation of privacy in awallet or purse as
objectively reasonable. Few things are more inherently
private than the contents of a wallet or purse.” “We
conclude that the least intrusive means possible must
be used to identify the owner of lost property, protect
the contents of personal property for the owner, and to
protect the policefrom claimsfor missing valuables. The
contents of a lost wallet can be secured by placing the
wallet in an evidence bag and storing it in asecure place.
Thismethod is also sufficient to protect the police from
aclaim for lost or stolen valuables. Consequently, the
State may only conduct a warrantless search of a lost
wallet to determine ownership. Furthermore, anidentifi-
cation search must be conducted pursuant to standard-
ized police procedure and must reach no further than
necessary to confirm ownership.”

Satev. Licari, 659 N.W.2d 243 (Minn. 2003). A person
has a reasonabl e expectation of privacy in arented stor-
age unit. Further, where the lease states that the land-
lord of the storage unit “shall have the right to enter the
premises at al reasonable times for the purpose of in-
spection, cleaning, repairing, altering or improving the
premises of the building,” thisdid not give the landlord
the apparent authority to alow the police to search a
unit without awarrant. The Court relied upon Illinoisv.
Rodriguez, 497 U.S. 177 (1990) to state that where the
police makeamistake of law rather than amistake of fact

10.

on theissue of whether the landlord and the |essee have
“mutual use” of the storage unit, the police may not rely
upon their belief that the landlord has the authority to
consent to a search of the defendant’s storage unit. The
case was remanded for findings on other portions of the
|ease which may have given justification for the search.
A recent story from the New York Times News Service
highlighted the danger of relaxing the Fourth Amend-
ment standards in hope that some other social good will
come of it. It reportsthat “drug testing in schools does
not deter student drug use any more than doing no
screening at al.” The report notes that the “U.S. Su-
preme Court has twice empowered schools to test for
drugs...Bothtimes, it cited the role that screening plays
in combating substance abuse as arational e for imping-
ing on whatever privacy rights students might have.
But the new federally financed study of 76,000 students
nationwide, by far the largest to date, found that drug
useisjust ascommon in schoolswith testing asin those
without it.”

People v. Maury, 68 P.3d 1 (Cal. 2003). A person who
callsthe police anonymously to report a crime does not
have areasonabl e expectation of privacy in hisidentity
or information that he gives. Here, the police suspected
the caller to be the perpetrator of the crime after he also
asked for reward money for the information, and their
investigation led to the arrest. The Court rejected the
defendant’s assertion that a flier regarding the hot-line
promising anonymity required that his statements be
suppressed. “When the stated purpose of anonymity
(protection of fearful witnesses) and the intended pur-
posefor theinformation (arrest and conviction of perpe-
trators) are considered together, the flier cannot reason-
ably be understood to assure readersthat acriminal, by
providinginformation on acrime, would be shielded from
prosecution and conviction for that same crime.”
Satev. Lee, 2003WL 1918921, 2003 Md. LEXIS251 (Md.
2003), http://www.courts.state.md.us/opinions/coa/2003/
81a01.pdf. A knock-and-announce violation is not
trumped by either the inevitable discovery or indepen-
dent source doctrines, according to the Maryland Court
of Appeals. “To apply the inevitable discovery rule...
whenever thereisavalid warrant, to render admissible,
any evidence seized in execution of that warrantinviola-
tion of the knock and announceruleis, in effect, to cre-
ate ablanket exception to that rulefor all casesinvolving
valid search warrants.”

ErnieLewis
PublicAdvocate
dewis@mail.pa.state.ky.us
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NOT TOBEPUBLISHED

Commonwealth Of Kentucky
Court of Appeals

NO. 2002-CA-000145-MR
CARLOSM.PRYOR APPELLANT

APPEAL FROM FULTON CIRCUIT COURT
V. HONORABLEWILLIAM L. SHADOAN, JUDGE
INDICTMENT NO. 01-CR-00011

COMMONWEALTH OFKENTUCKY APPELLEE

OPINION
AFFIRMINGIN PARTAND
REVERS NGAND REMANDINGINPART

BEFORE: DY CHEAND McANULTY, JUDGES; AND JOHN WOODSPOTTER?, SPECIAL JUDGE.

DY CHE, JUDGE. On May 28, 2000, at 11:47 p.m., Fulton Police Officer Wiley Penson entered the 37 sMarket to arrest Carlos
Pryor. Pryor had been purchasing gasoline and some convenience items at the store when Penson arrived. Penson ap-
proached Pryor with handcuffs, but Pryor resisted and, after abrief scuffle, Pryor fled the premiseson foot. Pryor abandoned
his girlfriend’s car at the gas pump. During an inventory search conducted when the vehicle was impounded, a plastic bag
containing arock of crack cocaine was discovered in the ashtray.

Pryor was arrested the following February and indicted in March 2001 for Possession of a Controlled Substance
(Cocaine) inthe First Degree and First Degree Persistent Felony Offender (PFO). Hewastried by jury on August 15, 2001, and
found guilty as charged. He was sentenced to one year for the drug charged, enhanced to ten years' imprisonment on the
PFO charge.

On appeal, Pryor first arguesthat heisentitled to anew trial because the Commonwealth used its peremptory strikesto
removeall African American malesfromthejury. (AnAfrican American fema e remained onthejury.) Thethree part procedure
outlined in Batson v. Kentucky, 476 U.S. 79 (1986), wasfollowed, but Pryor complainsthat the Commonweal th’sreasonsfor
striking the three African American maleswere “ nothing morethan aruse,” and thetrial court’s acceptance of those reasons
was clearly erroneous. We have examined thetrial record and agree with Pryor that the Commonwealth’sreasonsfor striking
thethree African American maleswere pretextual . Whilewewould ordinarily defer to thetrial court’sdiscretionin evaluating
the Commonwealth’s reasons, in this case thetrial court “merely accept[ed] the reasons proffered at face value.” Gamblev.
Commonwealth, Ky., 68 S.W.3d 367, 371 (2002) (citation omitted). Wethusreverse Pryor’s conviction and remand this matter

to the Fulton Circuit Court for anew trial.

1 Senior Status Judge John Woods Potter sitting as Special Judge by Assignment of the Chief Justice pursuant to Section
110(5)(b) of the Kentucky Constitution. Continued on page 42
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Pryor secondly assertsthat he was entitled to amistrial for the Commonwealth’s repeated attemptsto portray appellant

asadrug dealer. Pryor specifically proteststhat the Commonwealth elicited testimony regarding the size of the crack cocaine
rock seized from the vehicle. Because Pryor was merely charged with possession, he insists that the frequent referencesto
the “large” rock of cocaine prejudiced him in the eyes of the jury. Pryor fails to convince us that there was a manifest
necessity requiring the granting of amistrial. Commonwealth v. Scott, Ky., 12 SW.3d 682, 684-5 (2000). Thetrial court did not
abuse its discretion in denying same.

Pryor thirdly asserts that there was insufficient evidence to support his conviction for possession of cocaine. Because
the car belonged to hisgirlfriend and because Pryor testified that hisfriend Lorenzo Guerin wasdriving the car, Pryor feelshe
was entitled to adirected verdict of acquittal on the possession charge because there was not sufficient evidence connecting
the rock of cocaine to him. We disagree.

Thejury wasamply apprised of Pryor’sdefense. Lorenzo Guerin did not appear asawitnessat thetrial, and no one other
than Pryor could place Guerin at the scene; Pryor’s girlfriend denied that the drugs belonged to her. There was more than
sufficient circumstantial evidence of Pryor’s constructive possession of the cocaine. Burnett v. Commonwealth, Ky., 31
S.W.3d 878, 881 (2000). It was not clearly unreasonablefor ajury to find guilt beyond areasonable doubt. Commonwealth v.
Benham, Ky., 816 S\W.2d 186, 187 (1991).

Appellant’sfinal argument is not properly preserved for review. Sufficeit to say that we have examined the issue under
the “manifest injustice” standard in Kentucky Rule of Criminal Procedure 10.26 and can find no pal pable error. Jackson v.

Commonwesalth, Ky. App., 717 SW.2d 511, 514-5 (1986).

The judgment of the Fulton Circuit Court isaffirmed in part, reversed in part, and remanded for anew trial.

ALL CONCUR.
BRIEFFORAPPELLANT: BRIEFFORAPPELLEE:
LisaClare Albert B. Chandler I
Assistant Public Advocate Attorney General of Kentucky

Frankfort, Kentucky
GeorgeE. Sedlig
Assistant Attorney General
Frankfort, Kentucky
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STATE OF MINNESOTA

IN SUPREME COURT
C2-01-1732
Court of Appeals
Page, J.

State of Minnesota,

Respondent,
VS.

Filed: May 1, 2003

Office of Appellate Courts
MustafaaNaji Fort, petitioner,

Appellant.

SYLLABUS

Police expansion of aroutinetraffic stop beyond the underlying justification for the stop violatesArticlel, Section
10, of the Minnesota Constitution unlessthereis areasonable and articul able suspicion of criminal activity beyond thetraffic
offense. Evidence obtained as aresult of a search based on consent obtained by exploitation of an impermissibly expanded
traffic stop must be suppressed.

Reversed.
Heard, considered, and decided by the court en banc.
OPINION
PAGE, Justice.

This case arises from appellant Mustafaa Naji Fort’s appeal of a court of appeals' decision reversing an order to
suppress cocaine found during a search of his person as part of aroutine traffic stop. Fort was a passenger in the vehicle at
the time of the traffic stop. In suppressing the cocaine found during the search, the district court held that “in the context of
aroutine traffic stop, where police do not have an articulable basisto seek consent to search a passenger and fail to inform
the passenger of the right to refuse consent to search, a subsequent search violates Article I, Section 10 of the Minnesota
Constitution.” On appeal, the court of appeals reversed and remanded to the district court, holding that the district court
failed to consider the totality of the circumstances as required by existing law. Exercising our independent authority to
interpret our own state constitution, we conclude that in the absence of reasonable, articulable suspicion a consent-based
search obtained by exploitation of aroutinetraffic stop that exceedsthe scope of the stop’sunderlying justificationisinvalid.
Ascher v. Commissioner of Public Safety, 519 N.W.2d 183, 185 (Minn. 1994). Wethereforereverse.

OnMarch 17, 2001, at approximately 9:30 p.m., Fort, an 18-year-old, African-American male, wasthe passenger ina
car stopped by two Minneapolis police officers for speeding and having a cracked windshield. The vehicle was stopped at
the intersection of Broadway and Lyndale Avenuesin north Minneapolis, alocation the officers considered to bein a“high
drug” area. At thetime of the stop, the police officerswerein amarked squad car with its emergency lights activated. These
lights remained activated as the officers exited the vehicle and approached the stopped car.

One officer approached the driver’s side of the vehicleto speak to the driver, while the other officer approached the
passenger’s side to speak to Fort. This officer, in full uniform, was holding aflashlight and wearing a gun, mace, radio, and
handcuffson hisbelt. After determining that neither the driver nor Fort had avalid driver’slicense, the officers decided to tow
thevehicle. Thefirst officer escorted the driver to the squad car to speak with him. The second officer asked Fort to exit the
vehicle, escorted Fort to the squad car, and began questioning him about drugs and weapons. Specifically, the officer asked

Fort if there were any drugsor weaponsin thevehicle. Fort replied, “No, sir.” The officer then asked, “ Do you have any drugs
ontinued on page
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or weaponsonyou?’ Fort againreplied, “No, sir.” Finaly, the officer asked, “Would you mind if | searched you for drugs or
weapons?’ Fort answered, “No, sir.” The officer did not inform Fort that he had aright to refuse the search request or that he
was free to leave without being searched.

At the suppression hearing, the officer testified that before he began questioning Fort he noticed Fort was nervous
and avoided eye contact. He further testified that he spoke to Fort in anormal tone of voice and intended to offer Fort aride
home, although he never informed Fort of hisintent. In order to conduct the search, the officer had Fort place his hands on
the squad car and then performed a pat-down. During the search, the officer felt and removed from one of Fort’s pockets
several small, hard lumps, which he suspected to be crack cocaine. Fort was subsequently arrested.

Fort was charged with fifth-degree fel ony possession of acontrolled substance, in violation of Minn. Stat. § 152.025
(1998). He moved to suppress the cocaine found during the search on the basis that police officers may not justify asearch
based on consent during the course of aroutine traffic stop unless thereis avalid race-neutral reason to suspect wrongdo-
ing. The district court granted Fort's motion, concluding that a search of a passenger in a vehicle conducted during the
course of aroutine traffic stop violatesArticlel, Section 10, of the Minnesota Constitution if the police officer (1) does not
have an articulable basis to seek consent to search and (2) fails to inform the passenger of his right to refuse consent to
search. On appeal, the court of appeal sremanded, holding that existing law requires atotality-of-the-circumstances approach
in analyzing consent-to-search cases. Fort petitioned this court for further review, which we granted.

Fort asks us to apply Article I, Section 10, of the Minnesota Constitution to require that a police officer have
reasonabl e articul able suspicion to expand the scope of aroutine traffic stop in order to investigate other matters unrelated
to the reason for the stop and to request consent to search. The state responds by arguing that consent law should not be
modified simply because a consent occurs in the context of a traffic stop, and that this case can be resolved without
modifying state constitutional law. Moreover, the state maintains that Fort was not seized at the time of the consent inquiry,
but that, at the very |east, the case should be remanded to the district court for afactual determination on thisissue. The state
conceded initsbrief and at oral argument that if Fort was seized at the time of the consent inquiry, then the seizure would be
impermissible because the sei zure went beyond the scope and duration of thetraffic stop. See Satev. Blacksten, 507 N.W.2d
842, 846 (Minn. 1993) (stating “ detention of the person stopped may not continueindefinitely but only aslong asreasonably
necessary to effectuate the purpose of the stop” (citing United Statesv. Sharpe, 470 U.S. 675, 686-88 (1985))).

When reviewing a pretrial order on amotion to suppress evidence, this court may independently review the facts
and determine whether the district court erred in suppressing the evidence asamatter of law. Satev. Harris, 590 N.W.2d 90,
98 (Minn. 1999). Moreover, this court reviews de novo adistrict court’s conclusions asto the application of aprovision of the
Minnesota Constitution. See Satev. Wicklund, 589 N.W.2d 793, 797 (Minn. 1999).

While the district court did not make specific findings with respect to whether Fort was seized at the time of the
investigative questioning and consent inquiry, we can make that determination based on the record before us. Moreover,
afair reading of the district court’s memorandum leads to the conclusion that the district court implicitly concluded that
Fort had been seized and that the questions went beyond the scope of the initial stop.

Investigative stops are permitted if there isaparticularized basis for suspecting criminal activity. Sate v. George,
557 N.W.2d 575, 578 (Minn. 1997); see also United Satesv. Cortez, 449 U.S. 411, 417-18 (1981) (stating that “the detaining
officer must have a particularized and objective basis for suspecting the particular person stopped of criminal activity”).
Here, the car was stopped for speeding and acracked windshield, both of which areviolations of traffic laws. Thus, therewas
a particularized reason for suspecting criminal activity and a basis for stopping the car for further investigation of that
activity.

We next determine whether Fort was seized under Article I, Section 10, of the Minnesota Constitution and the
Fourth Amendment of the United States Constitution at the time the officer questioned him regarding the presence of
narcotics and weapons. The state suggests that Fort, as a passenger, was hot the subject of the traffic offense and was free
toleave. However, “[tjemporary detention of individualsduring the stop of an automobile by the police” constitutesasei zure
under the Fourth Amendment. Whren v. United Sates, 517 U.S. 806, 809-10 (1996). While the Supreme Court did not specifi-
cally address whether avehicle's passengers are al so considered seized during atraffic stop, the factsin Whren indicate that
the vehicle was carrying passengers. 1d. at 808. Nevertheless, we need not decide whether a passenger in a stopped vehicle
is also seized because, even if Fort was not seized as part of the stop, a person is seized if a reasonable person, under the
circumstances, would not feel free to disregard the police questions or to terminate the encounter. See Sate v. Cripps, 533
N.W.2d 388, 391 (Minn. 1995).
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Here, Fort was a passenger in avehicle that was stopped for aroutinetraffic violation. An officer in full uniform,
including flashlight, gun, handcuffs, and mace, approached the passenger’s side of the vehicle while the squad car lights
continued to flash and asked Fort to exit the vehicle. The officer then escorted Fort to the squad car and proceeded to ask
him a series of questions. The questions were particularly intrusive given that they were aimed at soliciting evidence of
drugs and weapons. On the facts presented, we conclude that, because an objectively reasonable person would not feel
freeto disregard the police officer’s questions or to terminate the encounter, Fort was seized.

Whilethereisnothing in the record to suggest that theinitial stop wasimproper, the scope and duration of atraffic
stop investigation must belimited to thejustification for the stop. See Satev. Wiegand, 645 N.W.2d 125, 135 (Minn. 2002).
In Wiegand, the defendants were stopped for a burned-out headlight, but the police conducted a search using a narcotics-
detection dog in the absence of reasonable articul able suspicion of drug-related activity. 1d. at 128-29, 137. Wereversed the
defendants’ convictions holding, among other things, that under Article I, Section 10, of the Minnesota Constitution any
expansion of the scope or duration of atraffic stop must bejustified by areasonable articulable suspicion of other criminal
activity. Id. at 135.

Here, the officer testified at the pretrial hearing that the location of the stop wasin a“high drug” area. He further
testified that he intended to offer Fort a ride home and therefore conducted the search for purposes of officer safety.
However, the district court, in concluding that the officer had no articulable basisto justify the search request, found this
intention was not credible because it was not communicated to Fort. Moreover, the officer never said he suspected any
crime other than the traffic violations. The purpose of thistraffic stop was simply to processviolations for speeding and a
cracked windshield and there was no reasonabl e articul able suspicion of any other crime. Investigation of the presence of
narcotics and weapons had no connection to the purpose for the stop. We therefore conclude that the investigative
guestioning, consent inquiry, and subsequent search went beyond the scope of the traffic stop and was unsupported by
any reasonable articulable suspicion.[1] Therefore, we reverse the court of appeals and reinstate the district court’s
suppression order.[2]

Reversed.

[1] While the investigative questioning, consent inquiry, and subsequent search may also have extended the duration of
the traffic stop beyond that necessary for the stop, the record is such that we cannot say so definitively. That determina-
tion, however, is not required for resolution of the issues before us.

[2] Wefeel compelled to make clear here, aswedid in Wiegand, that our holding should not be read aslimiting in any way
a search conducted pursuant to Terry v. Ohio, 392 U.S. 1 (1968), for purposes of officer safety. See Sate v. Wiegand, 125
N.W.2d 125, 136 (Minn. 2002).
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6TH CircuiT REVIEW

Mitchell v. Mason
325F.3d 732 (6" Cir. 4/7/03)

Effect of Bell v. Cone, 122 S.Ct. 1843 (2002), on IAC Claims.
This is the second time this case has come before the 6"
Circuit, and yet again it is a victory for the defendant. In
2001, the Court affirmed thedistrict court’sgrant of Mitchell’s
habeas petition on the ground of ineffective assistance of
counsel (IAC). Subsequently, the U.S. Supreme Court va-
cated the decision and remanded the case for further consid-
erationinlight of Bell v. Cone, 122 S.Ct. 1843 (2002). The6™"
Circuit again affirmsthe granting of awrit of habeas corpus
noting that while Bell changes the Court’s analysis, it does
not change the conclusion that Mitchell was denied effec-
tive assistance of counsel.

Mitchell was charged in Michigan state court with first-de-
gree murder of Raymond Harlin after afight between the 2
men. Gerald Evelyn was appointed as counsel for Mitchell
and first represented him at the preliminary hearing on Octo-
ber 14, 1998. On February 3, 1989, Evelyn represented Mitchell
at apre-trial conference. OnApril 5, 1989, Evelyn was sus-
pended from the practice of law in Michigan. Hewasrein-
stated on May 8, 1989, the day that jury selection began in
Mitchell’strial.

Evelyn did not give an opening statement at trial nor did he
present any witnesses on Mitchell’s behalf. He did make a
directed verdict motion at the close of the prosecution’s case
which was partially granted by the trial court by the reduc-
tion of the charge to second-degree murder. Mitchell was
convicted of second-degree murder and sentenced to 10-15
yearsimprisonment.

Prior to trial Mitchell wrote numerous letters to the court,
asking for anew attorney. Mitchell said that Evelyn had not
visited him in prison nor would he speak to him in court.
Eleven days before trial began the trial court held a hearing
on Mitchell’s motion for a new attorney. Evelyn failed to
show up. Mitchell advised the court that Evelyn sent him a
letter telling him he had been suspended from the practice of
law for 1 month. Thetrial court took the motion under ad-
visement. On the second day of jury selection, Mitchell re-
newed his motion for anew attorney. Evelyn told the judge
that Mitchell was mad because he failed to visit him in the
prison the night before as promised. Thetrial court denied
Mitchell’smotion. Onthe6"day of tria, Evelyntold thetrial
court that he had received agrievanceletter filed by Mitchell
with theAttorney Grievance Commission. Evelyn offered to
remove himself fromthecase. Mitchell told thejudgethat he
was satisfied with Evelyn’s representation.

Pogt-trial, Mitchell wasgranted
an evidentiary hearing on
whether he had been denied
effective assistance of coun-
sdl. 2 eyewitnessestothefight
that resulted in Harlin's death

Emily Holt

testified that Evelyn never
contacted them. Mitchell’s
mother testified that she was never able to reach Evelyn.
Mitchell also testified to hislack of contact with Evelyn. The
trial court found that Evelyn was not ineffective and both of
the state appellate courts affirmed.

I AC Claim Not Procedur ally Defaulted BecauseTrial Attor-
ney Did Not Testify at Evidentiary Hearing. The6" Circuit
first examines Michigan’'s claim that Mitchell has procedur-
aly defaulted the ineffective assistance of counsel claim by
failing to call Evelyn asawitness at the evidentiary hearing
on effective assistance of counsel. Michigan claims that
thereisastate procedural rulethat requiresthetrial attorney
to testify at the evidentiary hearing. The Court quickly re-
jectsthis claim, noting that there was no “firmly established
and regularly followed” state procedural rule to this effect.
Fordv. Georgia, 498 U.S. 411, 423-24 (1991).

CompleteDenial of Counsel WhereAttorney Spent 6 Min-
utesWith Client Pre-trial. Mitchell seeksto apply U.S v.
Cronic, 466 U.S. 648 (1984), to hisineffective assistance of
counsel claim. In Cronic, the Supreme Court held that preju-
dice must be presumed when trial counsel is totally absent
during acritical stage of the proceedings. 1d., 466 U.S. at 659
n. 25. When Mitchell’s state court conviction becamefinal,
this was clearly established Supreme Court law. The 6"
Circuit holds that the fact that Evelyn spent only 6 minutes
with Mitchell pre-trial is a complete denial of counsdl at a
critical stage of the proceedings. The Michigan Supreme
Court analyzed Mitchell’s case under Srickland v. Washing-
ton, 466 U.S. 668 (1984). Infailingto examine Mitchell’scase
under Cronic instead, the Court erroneously and unreason-
ably applied clearly established Supreme Court law. 28U.S.C.
§2254(d)(D-(2).

Bell v. Cone Clarifies Distinctions Between Cronic and
Srickland Claims. InBell v. Cone, 122 S.Ct. 1843 (2002), the
Supreme Court delineated the differences between claims
governed by Strickland and claims governed by Cronic.
When aclaimisgoverned by Strickland, the defendant must
demonstrate that specific errors made by trial counsel af -
fected hisability toreceiveafair trial. Whenaclaimisgov-
erned by Cronic, the defendant does not haveto prove preju-
dice resulted from the lack of effective counsel. The Bell
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Court held 3 types of cases warrant a presumption of preju-
diceanalysisunder Cronic: (1) accused isdenied counsel at
a critical stage; (2) counsel entirely fails to subject the
prosecution’s case to meaningful adversarial testing; and (3)
counsel isplaced in circumstancesin which competent coun-
sel very likely could not render assistance. Bell, 122 S.Ct. at
1851.

Pre-trial isCritical Stage of Proceedings. Mitchell’s case
falls under the first category of casesin that he was denied
counsel at acritical stage of proceedings, the entire pre-trial
period. Powell v. Alabama, 287 U.S. 45,57 (1932). Pre-trid is
a critical period because it encompasses counsel’s duty to
investigatethe case. Strickland, 466 U.S. at 691. “TheSixth
Amendment guarantees more than a pro forma encounter
between the accused and his counsel, and six minutes of
consultation spread over three meetings do not satisfy its
requirements.”

Dissent by District JudgeCarr: SrongAdmonishment to
Trial Court. District Judge Carr, who issitting by designa-
tioninthiscase, dissents. Judge Carr believesthat the cause
and prejudice standard of Strickland is applicable to this
case. Judge Carr also has strong words for thetrial court in
this case, noting “the state trial court in this case could and
should have done a better job of upholding the Constitu-
tion” by granting a continuance to the defendant when diffi-
culties between him and Evelyn became apparent.

McKenziev. Smith
326 F.3d 721 (6" Cir. 4/23/03)

Writ of HabeasCor pusGranted Because of | nsufficient Evi-
dence. In this amazing case the 6" Circuit holds that the
evidenceintroduced at trial was constitutionally insufficient
to sustain McKenzie's conviction for assault with intent to
murder and grants his petition for writ of habeas corpus.

In the early morning hours of March 7, 1984, 3-year-old
Quattura Sutton was found lying unconscious on the floor
of avacant building. It wasextremely cold that morning, and
the little girl was not wearing a coat. She was taken to the
hospital whereit was determined that she was suffering from
hypothermia and had several fresh bruisesto her head, sug-
gestive of abuse. Quatturawas traumatized and withdrawn.

Quattura lived with her mother, Elena Carter, and Carter’s
boyfriend, the petitioner McKenzie, at the home of Carter’s
aunt Patricia. Patricia’s 2 children, Tonya and Wilbert, also
lived in the home that was| ocated around the corner from the
building where Quatturawasfound. Onthe night of March
6", Carter and McKenzie were at the home using drugs with
Darrell Reed. Reed left and, at some point, Carter told
McKenziethat shewas going to go out to get more money to
buy drugs. McKenzie said he was going to lie on the couch
with Quattura. He said he would lock the door and Carter

should ring the doorbell when shereturned. Carter, however,
had no intention of returning to the house but instead was
meeting Johnny Williamsto do drugs.

Onthemorning of March 7, Patriciafound McKenzie crying
because he could not find Quattura. The door to the house
wasunlocked. Patricia’s9-year-old son Wilbert testified that
hewoke up that morning when he heard McKenzie comeinto
the house through the front door. Quattura’s grandmother
testified at trial, over defense objection, that on March 8" she
visited Quattura at the hospital and when she asked how she
was doing Quattura responded, “See, Grandma, what my
daddy didtome.” Testimony established that Quatturacalled
McKenzie“dad.” The statement was admitted as an excited
utterance. Medical records established that anursewho was
present during this exchange noted that she thought Quattura
said “Donna,” not “daddy.” Quattura was found incompe-
tent totestify. Thetrial court excluded evidencethat Quattura,
when asked 2-3 days|ater who injured her, said, “Will didit.”
No physical evidence linked McKenzie to the assault. In
fact, analysis of McKenzie's boots came up negative for
bloodstains, and hairs found on Quattura were dissimilar to
onestaken from McKenzie,

McKenzie did not present any evidence at trial. The pros-
ecution introduced statements M cK enzie made to police on
March 7 and 8. He denied harming Quatturaor removing her
from the home. He said he did not end up sleeping on the
couch with Quattura but slept in an upstairs bedroom and
that hefirst noticed her missing at around 6:30 a.m.

Thejury wasinitially deadlocked. Thetrial court overruled
the defense’smotion for amistrial and gave an Allen charge.
Thejury ultimately returned with aguilty verdict and thetria
court sentenced McKenzieto lifeimprisonment.

“When thecrimeitself islikely toinflamethe passions of
jurors, thecourtsmust bevigilant in ensuring that thede-
mandsof due processaremet.” Becausethe Michigan ap-
pellate courts, while presented with an insufficiency of the
evidence claim, never addressed it on its merits, the Court
applies a de novo review to the case. Hain v. Gibson, 287
F.3d 1224, 1229 (10™ Cir. 2002). Onfederal habeasreview, the
district court held that the state met its evidentiary burden
because of Quattura’s alleged statement to her grandmother
that “daddy” did it. However, the Court of Appeals holds
that “whenthe crimeitself islikely to inflame the passions of
jurors, the courts must be vigilant in ensuring that the de-
mands of due processaremet.” Because Quatturawasfound
incompetent to testify, cross-examination about the state-
ment wasimpossible. Furthermore, 3-year-old Quatturawas
traumatized, drowsy, and in an “acutely deranged abnormal
condition” when the statement was made, and anurse thought
she heard Quattura say “Donna,” not “daddy.” The Court
states that this statement alone cannot be relied upon to

support McKenzie's conviction. Other people were in the
Continued on page 48
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Continued from page 47

house when Quattura disappeared and no physical evidence
or eyewitnesstestimony linked McKenzieto the crime.

The Court says that it doubts that Quattura’s statement was
even admissible as an excited utterance—especially in light
of the trial court’s refusal to alow the “Will” statement to
come in—but notes that this is a matter of state law. The
Court holds that under Jackson v. Virginia, 443 U.S. 307
(1979), given the circumstances of the child’s hearsay state-
ment and the lack of corroborating evidence, McKenzie's
conviction is not supported by constitutionally sufficient
evidence, and awrit of habeas corpusis issued.

McClendon v. Sherman
2003 WL 21012534 (6" Cir. 5/7/03)

M cClendon was convicted in Michigan state court of 2 drug
offensesin November 1991. Hisdirect appeal concluded on
August 28, 1995, when the Michigan Supreme Court denied
hisappeal. OnApril 23,1997, McClendon filed a post-con-
viction motion in state court. Thismotion included aclaim
that he was denied effective assistance of counsel on direct
appeal. The Michigan Supreme Court denied hisapplication
for leave to appeal his post-conviction claims on November
29,1999

McClendon filed a petition for writ of habeas corpusin fed-
eral court on November 28, 2000. Thiswaswithin ayear of
the Michigan Supreme Court’s denia of his application for
leaveto appeal hispost-conviction claims. Thedistrict court
dismissed M cClendon’s petition as untimely, and the 6 Cir-
cuit granted a certificate of appeal ability.

Sate Post-conviction Petition With Claimsof | neffective
Assigtanceof Direct Appeal Counse TollSAEDPA Satuteof
Limitations, But DoesNot Delay I1t. McClendon’spetition
was barred by the statute of limitations. His conviction be-
camefinal on August 28, 1995, when the Michigan Supreme
Court ruled on hisdirect appeal. Because hisconvictionwas
final beforethe adoption of the AEDPA, the statute of limita-
tionsbeganto runonApril 24, 1996, pursuant to the one-year
grace period announced in Austin v. Mitchell, 200 F.3d 391
(6™ Cir. 1999), cert. denied, 530 U.S. 1210 (2000). The Court
emphasizes that an application for state post-conviction or
collateral relief doesnot delay when apetition becomesfinal;
it merely tollsthe running of the statute of limitations. Payton
V. Brigano, 256 F.3d 405 (6" Cir. 2001), cert. denied, 534 U.S.
1135 (2002). The Court also rejects McClendon’s argument
that a state post-conviction petition raising an issue as to
ineffective assistance of appellate counsel delays the run-
ning of the statute of limitations.

Thus, McClendon’s conviction wasfinal onAugust 28, 1995.
The one-year statue of limitations began to run on April 24,
1996. Thestatuteran for 364 daysbefore McClendonfiled a

state post-conviction motion. The statute was tolled while
this was pending. The statute of limitations began to run
again on November 30, 1999, the day after McClendon was
denied relief by the Michigan Supreme Court on his state
post-conviction petition. Because McClendon only had 1
day remaining inthe one-year statue of limitations, thelimita-
tion period reached its 365" day on December 1, 1999. Hedid
not file his petition November 28, 2000.

EquitableTolling Inappropriate Where Petitioner isNot
Diligent. McClendon argues heisentitled to equitabletoll-
ing. The Court looksto thefollowing factorsin determining
whether apetitioner isentitled to equitabletolling: (1) lack of
actual notice of the filing requirement; (2) lack of construc-
tiveknowledge of thefiling requirement; (3) diligencein pur-
suing one'srights; (4) absence of prejudiceto the defendant;
and (5) plaintiff’s reasonableness in remaining ignorant of
thefiling requirement. Andrewsv. Orr, 851 F.2d 146 (6" Cir.
1988). The6™ Circuit holdsthat M cClendon was not diligent
in pursuing hiswrit after the Court announced the one-year
statute of limitation in Austin, supra. The Court rejects
McClendon’s request that the doctrine of equitable tolling
be applied to his case and dismisses his petition.

Bugh v. Mitchell
2003 WL 21057039 (6" Cir. 5/13/03)

Admission of Hear say SatementsM adeby Child RapeVic-
tim. Bugh was convicted in Ohio state court of raping his4-
year-old daughter, Robin, and was sentenced to 10-25 years
imprisonment. Hefirst arguesthat his 6™ Amendment Con-
frontation Clause rights were violated when 4 adults were
allowed to testify to out-of-court statements made by Robin.
At trial, Robin only testified that Bugh “touched her pri-
vates,” whichisinsufficient to support arapeclaim. Thus, if
the hearsay statementsareinadmissible, the elements of rape
were not proven at trial.

4 adults—Robin’s mother, acounsel or, the examining physi-
cian, and a social worker— testified to statements made by
Robin to them in which she told them that her dad had not
only touched her inappropriately but had also sodomized
and raped her. While Robin was found to be competent to
testify at trial, she was non-verbal throughout most of her
testimony and only responded through head nods or shoul-
der shrugs. Shesat on her mother’slap during her testimony.
Sheindicated that she could not remember some details.

Scopeof Confrontation Clausel sBroader than Evidentiary
Hear say Rules. Bugh argueson habeasreview that the state-
ments were not only inadmissible hearsay but also resulted
in aviolation of his 6" Amendment Confrontation Clause
rights. The Court acknowledges that the scope of the Con-
frontation Clause is more expansive than hearsay rules; the
Confrontation Clause “ bars the admission of some evidence
that would otherwise be admissible under an exception to the
hearsay rule.” ldaho v. Wright, 497 U.S. 805, 814 (1990).
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However, because the state appellate court failed to identify
controlling Supreme Court precedent that it relied on, the 6
Circuit can only focus on whether the result of the decision
was contrary to clearly established Supreme Court law. Th-
ompsonv. Bell, 315 F.3d 566, 585-586 (6" Cir. 2003).

No Confrontation Clause Violation WhereWitnessWhose
Hearsay SatementsAreAdmitted Testifiesat Trial. The
Court holds that there was no Confrontation Clause viola-
tion. It notesthat U.S v. Owens, 484 U.S. 554 (1988), isvery
similar to the case at bar, and, in Owens, the U.S. Supreme
Court held that the Confrontation Clause only guarantees
the opportunity for cross examination, and the Confronta-
tion Clause is not violated when awitness memory fails at
trid. Thedefensewasableto exposetheinfirmitiesin Robin’s
testimony and memory by pointing out her youth and lack of
memory. The jury was able to observe her body language
and demeanor.

Prior Bad ActsInvolving Sexual Assaultson Children Ad-
missible: Evidentiary Rulingsof Sate CourtsRarely Are
Due Process Violations. Bugh also challenges the admis-
sion of evidence concerning similar, uncharged acts of child
molestation. At trial, 16-year-old Keith Stout described an
incident occurring 10 years earlier when Bugh was his step-
father and they lived in the same house. Hetold thejury that
Bugh fregquently would make him put his penis in Bugh's
mouth. A second witness, Dr. Rick Thomas, testified that he
once employed Bugh as a handyman at his home. He said
that his daughter told him that Bugh had touched her sexu-
ally on anumber of occasions and that he threatened her not
totell anybody about it. Thomastold thejury that Bughtold
him that he was sorry and had sought counseling, but denied
ever making threats. This evidence was objected to at trial.

The Court notes that evidentiary rulings of state courts are
not due process violations unless they “offend some prin-
ciple of justice so rooted in the traditions and conscience of
our people as to be ranked as fundamental.” Seymour V.
Walker, 224 F.3d 542, 552 (6™ Cir. 2000). The6" Circuit finds
that the admission of evidence of prior bad actsin the case at
bar does not violate Bugh’s due process rights since there is
no U.S. Supreme Court precedent barring said evidence.

Counsel Not I neffective Wher e Decisions Reflect Sound
Trial Strategy. Bugh'slast claimisthat hereceived ineffec-
tive assistance of counsel when his tria attorney failed to
pursue an independent psychological examination of Robin
to determine whether she was fantasizing or had been brain-
washed to make these allegations. While Bugh's attorney,
Rumbaugh, had sought an independent exam he did so less
than amonth beforetrial. Thetria court told Rumbaugh to
give him the name of an expert and aresume and he would
consider it if it could be done before trial. Rumbaugh then
located adoctor, but wastold that Bugh needed to set up the
examination. Rumbaugh passed on theinformation, and Bugh
told him that he could not set up an appointment in time for

trial. Rumbaugh did not request a continuance. On habeas
review, the district court concluded that Rumbaugh decided,
asamatter of trial strategy, to focus his attention on limiting
evidence to be admitted a trial and discrediting Bugh's ex-
wife. The 6" Circuit agrees, noting that under Srickland v.
Washington, 466 U.S. 668 (1984), there was a presumption
that this was sound trial strategy. Furthermore, there is no
evidence that Bugh would have not been found guilty if an
examination of Robinwould havetakenplace. 1d.,466 U.S. at
694.

Adamsyv. Holland
2003 WL 21146056 (6" Cir. 5/20/03)

Adams was convicted of felony murder and robbery in Ten-
nessee state court and sentenced to life in prison plus 20
years. At issue on federal habeas review is whether he has
procedurally defaulted on a Confrontation Clause claim and,
if not, whether there was a Confrontation Clause violation.

Adamswas convicted in February, 1991, and in October, 1992,
the Tennessee Court of Criminal Appeals affirmed his con-
victions. Adamsthen applied for permission to appeal to the
Tennessee Supreme Court, but failed to mention the Con-
frontation Clause claim at issue. Application for leave to
appeal wasdeniedin June, 1998. In June, 1999, Adamsfiled
his habeas petition in district court. The district court dis-
missed all of Adams' claims; specifically, the court dismissed
the Confrontation Clause issue as being procedurally de-
faulted by failing to bring it before the Tennessee Supreme
Court in his application for permission to appeal. Adams
moved for a certificate of appealability, but was denied. He
filed a petition for rehearing with the Court of Appeals on
June 21, 2001. Whilethis petition was pending, the Tennes-
see Supreme Court promul gated Supreme Court Rule 39, which
Adams argues removes the procedural bar.

Exhaustion Generally RequiresReview by State Supreme
Court, Even if Discretionary. Adams concedes that unless
the Court of Appeals applies Rule 39 to his claim, it will be
procedurally defaulted. This is because review by a state
supreme court isnormally an available state remedy that must
be exhausted before a habeas petition can be filed, even if
review isdiscretionary by the court. O’ Sullivan v. Boerckel,
526 U.S. 838, 847-848(1999). However Rule 39 now provides
asfollows: “Inall appealsfrom criminal convictionsor post-
conviction relief mattersfrom and after July 1, 1967, alitigant
shall not be required to petition for rehearing or to file an
application for permission to appeal to the Supreme Court of
Tennessee following an adverse decision of the Court of
Criminal Appealsin order to be deemed to have exhausted all
available state remedies respecting a claim of error. Rather,
when the claim has been presented to the Court of Criminal
Appeals or the Supreme Court, and relief has been denied,
the litigant shall be deemed to have exhausted all available
state remediesavailablefor that claim.”

Continued on page 50
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The appellee concedes that Rule 39 does remove review by
the Tennessee Supreme Court asanecessary prerequisitefor
filing a federal habeas petition. However appellee argues
that Rule 39 violatesthe Supremacy Clause of the U.S. Con-
stitution because it conflicts with federal law as established
in O’ Qullivan, supra. Appellee's argument is that because
discretionary review by the Tennessee Supreme Court is still
available, O’ Sullivan controlsand to exhaust aclaim filing an
application for leaveto appeal to the Supreme Court isneces-
sary. Appellee arguesin the aternative that even if Rule 39
does remove filing of a application for leave to appeal as a
requirement for exhaustion, that it cannot be applied retroac-
tively toAdams claiminthat it was promulgated after Adams
petitioned for a rehearing on his request for a certificate of
appeal ability.

Sates Can Promulgate Rulesor LawsL essening the Ex-
haustion Requirement. The 6™ Circuit first holds that Ten-
nessee can promulgate a law or rule lessening the require-
ments for exhaustion. The Court looks to O’ Sullivan, 526
U.S. at 847, where the Court specifically excepted from its
holding cases in which the state has explicitly disavowed
state supreme court review as an “available state remedy.”
In the O’ Sullivan Court’s own words, “we note that nothing
in our decision today requiresthe exhaustion of any specific
state remedy when a State has provided that that remedy is
available.” Federal law doesnot prohibit a state from decid-
ing for itself the availability of aparticular stateremedy. The
6" Circuit statesthat appellee’s confusion may result from its
hypertechnical definition of the word “available.” “Avail-
able” in the context of exhaustion means that “technically
available remedies are till not ‘available’ for habeas pur-
poses when ‘those remedies are alternatives to the standard
review process.”” Thealternative remediesbecome*’ extraor-
dinary:’ technically availableto thelitigant but not required
to beexhausted.” O’ Sullivan, 526 U.S. at 844. Thus, Rule39
renders Tennessee Supreme Court review as “unavailable’
inthe context of habeasrelief. The Supremacy Clauseisnot
violated asthis Rule does not explicitly conflict with federal
law.

Sate SupremeCourt Rule Oper atesRetroactively Because
Rule Says It Will. The Court of Appeals then holds that
Rule 39 does operate retroactively to prevent procedural de-
fault by Adams on his Confrontation Clause claim. Thisis
because the Rule expressly states that it applies to “all ap-
pealsfrom criminal convictionsor post-conviction relief mat-
tersfrom and after July 1, 1967.” The language of the Rule
also indicates that it is clarifying the law of Tennessee, not
changing the law of available state remedies.

The Court of Appeals remands this case back to the district
court. It notes that the record before lower courts have not
included atranscript of closing argument. The Court orders
thedistrict court, in considering the merits of Adams’ habeas
claim, to consider thefull record, including closing argument.

SHORT TAKES:

—-U.S.v. Treadway, 2003 WL 21106271 (6" Cir. 5/16/03):
Treadway hired CharlesAgeeto represent him at histrial on
drug and firearm charges. Shortly after hiring him, the gov-
ernment noted that there was a potential conflict of interest
inthat one of Agee'sformer clients could be called to testify
against Treadway. Agee moved to withdraw, and the court
granted the order. That sameday Treadway then hired James
Schaeffer, Jr., to represent him, and he did through trial. On
direct appeal of hisconvictions, Treadway arguesthat his 6"
Amendment right to counsel was violated when the Court
permitted Agee to withdraw from representation without a
hearing where Treadway could be heard.

The 6" Circuit first holdsthat while Linton v. Perini, 656 F.2d
207,209 (6" Cir. 1981), cert. denied, 454 U.S. 1162 (1982), and
WIson v. Mintzes, 761 F.2d 275, 280 (6" Cir. 1985), doallow a
non-indigent defendant to have an attorney of his choosing,
the instant case is different in that Agee would be violating
his ethics should he have remained as Treadway’s attorney
because of the conflict of interest. The Court then findsthat
under the Due Process Clause of the 5" Amendment,
Treadway was entitled to be heard at a hearing on Agee's
withdrawal. A defendant should be given notice and an op-
portunity to be heard when his attorney of choice movesto
withdraw. Whilethisisplain error, the Court concludesthat
Treadway was not prejudiced in that he retained an attorney
the same day that the order allowing Agee to withdraw was
entered.

—-Dotson v. Wilkinson & Johnson v. Ghee, 2003 WL
21134500 (6™ Cir. 5/19/03): Ohio state inmates Johnson &
Dotson filed 42 U.S.C. 81983 claims against the Ohio Adult
Parole Authority asserting impropriety in their parole pro-
ceedings (examples: insufficient number of parole judges at
hearing, refusal to allow inmate to make a statement, chang-
ing theyearsin whichinmate met the parole board, etc.). The
federal district court dismissed the § 1983 actions, holding
that claimsinvolving parole are only cognizable under apeti-
tion for habeas corpus because they involve theinvalidity of
theprisoners’ confinement. Inthisen banc, divided opinion,
the 6™ Circuit reverses, holding “where a prisoner does not
claim immediate entitlement to parole or seek a shorter sen-
tence but instead lodges a challenge to the procedures used
during the parole process as generally improper or improper
asappliedto hiscase, and that challenge will at best resultin
anew discretionary hearing the outcome of which cannot be
predicted, we hold such achallenge cognizableunder § 1983.”
The Court notes that the rationale for this holding is that
Johnson and Dotson are not requesting a different decision
from the parole board, they are simply asking that the parole
board follow thelaw in making adecision. il

EMILY HOLT
Assistant PublicAdvocate
AppealsBranch
eholt@mail.pa.state.ky.us
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APPELLATE CASE REVIEW

Merriweather v. Commonwealth
99 S.W.3d 448 (2003)
Reversing and Remanding

Appellant was charged with first-degree burglary, first-de-
gree criminal mischief and Persistent Felony Offender, first
degree.

Thetrial court’sattempt toaccommodate defendant’sre-
quest for a pool of potential jurorswho had not sat on
defendant’sprior trial that samesession wassufficient. Pre-
trial, defense counsdl filed amotion to precludethejury pool
because they had previously tried him on unrelated charges.
In response, the trial court added 22 jurors from the district
court pool and excused some jurors from the pool that had
actually served on Merriweather’s prior jury. After voir dire
and strikes for cause, 6 jurors who had been in prior pool
remained in the venire and the defense used 6 peremptory
strikesto rid the jury of them. Appellant argued that he was
prejudiced by the trial court’s action as he had to use 6 pe-
remptory strikes in order to face an impartial jury. The Su-
preme Court did not find error and cited Young v. Common-
wealth, Ky., 286 S.W.2d 893 (1955) and Bowling v. Common-
wealth, Ky., 286 S.W.2d 889 (1956), both of which casesheld
that serviceasajuror in aprevious, unrelated trial alonewas
not sufficient grounds to suggest bias.

Theofficersdid not err by conducting a show up identifica-
tion in this case. The Appellant also argued that he was
entitled to a new trial because of an improper “show up”
identification. Thenight of theincident, thevictim wastaken
to a squad car, in the back seat of which Appellant sat, to
identify him as one of the people who had broken into her
house. The Supreme Court stated that although “ show up”
identifications are disfavored, they can be permissible when
they occur immediately after the crime, as long as the tria
court conducts an analysis pursuant to Neil v. Biggers, 409
U.S.188(1972).

TheCommonwealth failed to present competent evidenceto
obtain Merriweather’s PFO conviction. Appellant argued
that his PFO conviction should be reversed because the for-
eign judgments of conviction were not properly authenti-
cated. KRS422.040 requiresthat foreign judgments be prop-
erly exemplified by the court that entered them and that the
Commonwealth’s failure to do so leads to afailure of proof
beyond a reasonable doubt. However, the Supreme Court
held that Merriweather could be re-tried on the PFO charge.
Double jeopardy did not apply because the Commonwealth
did not fail to present sufficient evidence, but rather failed to
present sufficient competent evidence. Thus, the Court over-
ruled Davisv. Commonwealth, Ky., 899 SW.2d 487 (1995), to
the extent that that case suggested that retrial in similar cir-
cumstances offended the concept of double jeopardy.

Sallworth v. Commonwealth,
2000-SC-211-MR, —SW.3d—,
(4/24/03)

Reversing and Remanding

Stallworth plead guilty to numerous
charges and received aten year sen-

tence. During subsequent proceed-

ingsonAppellant’smotion for shock
probation, Appellant agreed that thetrial court could amend
the final judgment to reflect atwenty (20) year sentence, in
the event the court revoked his probation.

Trial court cannot enhanceadefendant’ ssentenceasacon-
dition of granting shock probation. The Supreme Court reit-
erated that the trial court could not enhance the defendant’s
sentence, either by adding years or changing “concurrent”
to “consecutive,” as a condition of granting shock proba-
tion. See Galusha v. Commonwealth, Ky. App., 834 S.W.2d
696 (1992). Itisimmaterial that thislonger sentenceislegal
under 532.110 or that thetrial court could have imposed the
increased sentence under the original final judgement. The
problem lies with the court revisiting afinal order once the
appeal time had passed (10 days after entry). Themotionfor
shock probation does not give the court jurisdiction to alter
the substance of thefinal judgment. (per Prater v. Common-
wealth, Ky., 82 SW.3d 898 (2002)). Moreover, the Court held
that a defendant could not consent to a change in the final
judgement. Such consent isnot an effective waiver because
“it attempted to waive hisrightsasto thefinality of thelength
of sentence — a matter unrelated to the proceeding then be-
fore the court and moreover, a matter that the trial court no
longer had no power to alter amend or vacate.”

Baker v. Commonwealth
2001-SC-0504, —S.W.3d—, (4/24/03)
Affirming

Baker appealed his 30 year sentence based on convictions
for 2 counts of using aminor in asexual performance.

Seizurebeyond the scope of search warrant wasnot error.
At issue was the seizure of aroll of film that contained 9
photographs of the alleged victim similar to the photos re-
sulting in the charges. The search warrant did not specifi-
cally permit the officersto seizefilm or the camera—rather it
provided for photographs. According to the officer that tes-
tified at the suppression hearing, the victim told him during
the search that the camera contained film that had other pic-
tures of her onit. Thetrial court upheld the search based on
thistestimony. At trial, the victim testified that she did not
know what was on the film when she pointed the officersto

Continued on page 52
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the camera. Appellant argued that thetrial court should have
reconsidered the suppression motion based upon this testi-
mony. The Supreme Court found no error.

The Supreme Court defined photograph under KRS
531.300(5). As additional grounds to suppress, Appellant
argued that undeveloped film was not a photograph within
the meaning of KRS 531.300(5). The SCT held that aphoto-
graph is made the moment the picture is snapped.

Baker wasnot entitled to alesser included instruction on
possession of matter portrayingasexual performanceby a
minor. In order to merit a lesser included instruction, the
facts must be such that the jury “could have a reasonable
doubt asto the defendant’s guilt of agreater offense, and yet
believe beyond a reasonable doubt that he is guilty of the
lesser offense.” Because Appellant admitted that he staged
and took the pictures, his culpability exceeds mere posses-
sion.

Lovett v. Commonwealth,
2000-SC-1072 & 2000-SC-1078,—S.W.3d—, (4/24/03)
Affirming

L ovett appealed his 20 year sentence based on a conditional
Alford pleato Manufacturing M ethamphetamine and vari-
ousother drug charges. He specifically reserved theright to
appeal the court’s ruling on the suppression issue and the
trial court’s order that the confidential informant’s deposi-
tion could be taken as he was unavailable.

Thesear ch warrant affidavit wasnot defectiveeven though it
failed to statethe confidential infor mant’ sbasisof knowl-
edgeand reliability. Moreover, alapseof two monthsdoes
not render thereport of an on-going methamphetaminelab
stale. The Supreme Court used a “totality of the circum-
stances’ test. They were satisfied with the probable cause
finding based on the detail of information provided by the
informant and the informant’s statement that he had “per-
sonally observed theitemsin the affidavit on more than one
occasion over the preceding months.” Moreover, the Su-
preme Court noted that theinformant’s making of statements
against his own penal interest “increase the degree of verac-
ity that a court may attribute to the statements.” Theinfor-
mant admitted being present in the meth lab and that he had
been in possession of itemsin a duffel bag that could have
lead to his own prosecution for manufacturing methamphet-
amine. Additionally the Supreme Court held that the officer
seeking the warrant had no obligation to tell the magistrates
of the informant’s history of drug use.

TheSupremeCourt found appropriatethetrial court’sor-
der to deposethe confidential informant. The court com-
pliedwithRCr 7.10 (1). Moreover, the Commonwealth proved
the confidential informant was unavailablefor trial. The Su-

preme Court held that the Commonwealth need not resort to
KRS421.230t0421.270to procuretheinformant’sattendance
in order to constitute “agood faith effort” to obtain the wit-
ness. The Commonwealth’'s assertion that the confidential
informant could not get a pass from the Teen Challenge pro-
gramuntil February was sufficient.

Rosen, Judge & Commonwealth v. Watson
2002-SC-57,—S.W.3d—, (4/24/03)
Affirmed

The Commonwealth appealed the Court of Appeals’ issu-
ance of awrit of prohibition that denied the Commonwealth
the ability to prosecute Watson on an escape charge. The
case contains an extensive procedural history, which for pur-
poses of this appeal boils to the following: Boyd District
Court put adetainer on Watson while he wasincarcerated on
other charges. Watson filed a motion for speedy trial under
500.110. 180 days lapsed without action by the Common-
wealth. Regardless, the court intended to allow prosecution
to go forward. Watson sought and obtained awrit of prohi-
bition from the Court of Appeals.

The Supreme Court held that under KRS 500.110 a petition
for speedy trial is properly filed in the prosecutorial office
which has lodged the detainer and the court in which the
casethat isthe basisfor the detainer pends. Inthiscase, that
was the district court since no indictment had come down.
Moreover, the Supreme Court held that Watson was not re-
quired to wait until the Commonwealth got an indictment
beforefiling under 500.110. “Itisthefiling of adetainer ...
that triggersthe application of KRS500.110" (not an indict-
ment). A filing under this statute will be premature only if it
precedes the filing of the detainer. The indictment, or lack
thereof, has no effect.

Cardine v. Commonwealth,
2002-SC-99-DG —S.W.3d—, (4/24/03)
Reversing and Remanding

Theautomatictransfer rulethat appliestoall capital post
conviction motion appealsdoesnot apply to non-capital post-
conviction motion appeals. The Supreme Court held that the
automatic transfer rule, which providesthat all death penalty
post conviction motion appeal s should automatically come
before the Kentucky Supreme Court, does not apply in other
post conviction cases even when the defendant receives a
sentence of 20 yearsor more. “11.42 and 60.02 motions con-
cern post conviction relief ... [and] are appealable to the
Court of Appealsin all cases except those involving a death
sentence.” W

EUVA HESS
Assistant PublicAdvocate
AppealsBranch
ehess@mail.pa.state.ky.us
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UNITED STATES SUPREME COURT

Massaro v. United States, 123 S.Ct. 1690 (2003)
Majority: Kennedy (writing), Rehnquist, O’ Connor,
Stevens, Souter, Breyer, Ginsburg, Thomas,
Scalia
Claims of ineffective assistance of counsel raised in a 28
U.S.C. Section 2255 proceeding are not defaulted if not
brought first on direct appeal. Massaro, 123 S.Ct. at 1693.
The Court regjected the policy reasons underlying the proce-
dural default rule: “[it] is neither a statutory nor a constitu-
tional requirement, but. . . .is a doctrine adhered to by the
courtsto conservejudicial resourcesand to respect thelaw’s
important interest in the finality of judgments.” Forcing a
defendant to bring ineffectiveness claims on direct appeal
does not promote those interests. 1d.

Thetrial record will be based on issues of guilt/innocence/
penalty and may not bear the facts necessary to decide either
prong of Srickland v. Washington, 466 U.S. 668 (1984) (inef-
fectiveness determined by 1) deficient performance; 2) preju-
dicetherefrom). “ If the alleged error isone of commission, the
record may reflect the action taken by counsel but not the
reasonsfor it. The appellate court may have no way of know-
ing whether aseemingly unusual or misguided action by coun-
sel had a sound strategic motive or was taken because the
counsel’s alternatives were even worse. . . . The trial record
may contain no evidence of alleged errors of omission, much
lessthe reasons underlying them.” 1d., at 1694.

The Court also cited to Commonwealth v. Grant, 813 A.2d
726 (Pa. 2002), in which the Supreme Court of Pennsylvania
catalogued the 37 states with similar case law and gave a
good analysisasto why ineffectiveness claims are generally
not appropriatefor direct apped. 1d., at 734-739and 735n. 13.

The Sixth Circuit gave similar reasoning in remanding for a
hearing on appellate ineffectivenessin Mapes v. Coyle, 171
F.3d 408, 421 (6" Cir. 1999). See also Hodge and Epperson v.
Commonwealth, Ky., 68 S.W.3d 338, 342 (2001); Norton v.
Commonwealth, Ky., 63 SW.3d 175, 178 (2001).

A certiorari petition concerning Kentucky procedures in
death penalty cases vis-a-vis Massaro was filed May 19.

UNITED STATES COURT OF APPEALS
FOR THE SXTH CIRCUIT

Powell v. Mitchell, — F.3d — (M ay 7, 2003)

Majority: (Clay, Gilman, Daughtrey (concur re: error in
penalty phase)

Minority: Daughtrey (dissent re: harmlessat guilt phase)

At trial, a psychiatrist hired to conduct a pre-trial compe-
tency evaluation testified that Powell did not enjoy anurtur-

ing environment asachild, fluctuated between mild and bor-
derlinemental retardation, expressed antisocia behavior, did
not appreciate others' feelings, had poor impulse control and
overreacted. Although counsel’s motion for aneuropsychia-
trist to assist at the penalty phase was granted, the same
psychiatrist testified at the penalty phase that she did not
have enough time to do a full investigation or testing and
reinforced her trial testimony that Powell could performin-
tentional acts. Powell, slip op. at 5.

The Sixth Circuit found Powell’s Ake error in the guilt phase
harmless. While he was not provided the “partisan” help
required by Ake, he did have access to the psychiatrist’s
report and notes. 1d., at 15. Powell admitted he kidnapped an
eight-year-old in order to rape her and that he threw her out a
second-story window when people responded to her cries
for help. Between Powell’s admissions and the psychiatrist’s
testimony that he could form and commit intentional acts, the
jury had enough evidenceto find that Powell could purpose-
fully commit acrime. Id.

There was penalty phase error. The psychiatrist herself ad-
mitted that she did not have the tools, nor had she done the
necessary investigation to give the jury mitigation informa
tion. Thus, the Ake error had “a substantial and injurious
effect or influence in” the jury’s death sentence. Id., at 17,
citing Brecht v. Abrahamson, 507 U.S. 619, 637 (1993).

Denial of M otion for aContinuance

After the guilt phase, thetrial court denied defense counsel’s
reguest for a continuance in order to obtain an additional
psychiatric exam to present at the sentencing hearing. Using
thetest familiar to Kentucky practitionersin Hunter v. Com-
monwealth, Ky., 869 S.\W.2d 719, 724-725 (1994),2 the court
granted the writ on this error.

The Court also found ineffective assistance of counsel at the
penalty phase but made no new legal pronouncements.

Dissent

Judge Daughtrey believed that guilt phase error was not harm-
less. Powell was certainly not given the assistance a person
of meanswould have garnered. Powell, dlip op. at 23. Nor did
hereceive“the expert assistance necessary to ‘assist inevalu-
ation, preparation and presentation of adefense.”” Id., at 25;
quoting Akev. Oklahoma, 470 U.S. 68, 83 (1985). Powell ap-
peared to act purposefully but neither thetrial court nor the
psychiatrist answered the question of whether he could con-
trol those actions.

Judge Daughtrey also noted that the accessto expert helpis
not only for the client, but also for “lawyers untrained in

psychology and psychiatry,” who “could be flooded with
Continued on page 54
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data and opinion with no legitimate opportunity to under-
stand, question, or dispute the material.” Id., at 26.

Endnotes

1. InGilliamv. Commonwealth, Ky., 652 S.W.2d 856, 859
(1983), the Supreme Court called Section 2255 the “federal
equivalent” of RCr 11.42.

2. Length of the requested delay; whether other continu-
ances have been granted; convenience/inconvenience to the

parties, witnesses, counsel and the court; whether the delay
was legitimate; whether the defendant contributed to the
necessity for a continuance; whether the continuance would
beidentifiably prejudicial to the defendant’s case; complex-
ity of the case. g

JuliaK. Pearson
Assistant PublicAdvocate
Capital Post-Conviction Branch
jpear son@mail .pa.stateky.us

IN MEMORY OF DAVE STEWART

SeveHéffley, Investigator, LaGrangeTrial Office:

| had the privilege of knowing Davefor over thirty years. He
was not only my supervisor but also a close friend. Dave
began his career with the Department of Public Advocacy in
May of 1974 after having taught school in the Eminence and
Trimble County School Systems. Dave was an avid fisher-
man and woodworker when hewas not at work. Dave began
his career when therewere only six investigatorsto cover the
state. Dave saw the office grow from contract attorneys to
thefull-time office system that we now have. Astheinvesti-
gator coordinator, he hel ped hire and train many of theinves-
tigatorsnow working. Dave not only gave guidance, inspira-
tion and assistance to the investigators in the office but also
to many attorneys in the office. Dave looked out for the
investigators and was alwaystrying to find waysto improve
their training and performance. Dave was alwayswilling to
fight for what he thought the investigators needed. He was
like abulldog; he would fight till the other person gave up.

Dave had atenacious dedication to everything he did in life
whether it washiswork, religion or hobbies. Onestory comes
to mind concerning his feelings toward a particular rod and
reel he loved. We were fishing one day and | accidentally
rocked the small boat we were using. Dave lost his balance
and fell out of the boat. Dave went completely out of sight
except for his hand that was holding his rod and reel out of
the water. He came up out of the water spitting, with moss
and mud all over him but hisrod and reel was safe and dry.
Davewasalso apractical joker as some peoplein the Frank-
fort officeand | can attest to. Healwayslikedto be oneup on
everyone in that respect.

Dave did not get to spend his retirement in the way that he
had dreamed of . Instead of traveling, fishing and doing wood-
working projects - he fought cancer. Dave was tenacious
with his battle with cancer just as he was with hiswork. He
underwent experimental treatmentsknowing that it probably
would not help him but maybe the doctors would be able to
help someone in the future.

Welost DaveonApril 5, 2003 after dmost a4-year battlewith
cancer. Heleaves behind hiswife of 39 years, 2 sonsand 5
grandchildren. Wewill forever misshim but never forget him.

Kathryn Power, | nvestigator, Rich- 4
mond Office:

When | met Dave Stewart alittle over
17 yearsago, hefrightened mealittle.
At my intakeinterview it was obvious
he was very serious about the job |
was taking on. He stressed how im-

Dave Sewart

portant it was to be honest, to work
with integrity, to be careful, and to be supportive of our co-
workers. He tried to prepare me for some of the hostility |
would face and to keep myself safe while out in the field,
alone. He also believed in the importance of being a partici-
pant in the investigator team who he knew would be a great
support to me, a rookie. | soon found out that the tough
exterior was covering aheart of gold.

Dave was tireless in his efforts to improve our job perfor-
mance and he tried to ensure that each person had the sup-
port and recognition they deserved. He constantly fought
to get his people theinformation, knowledge, and the neces-
sary equipment needed to do their jobs well.

He was always there for me and everyone else who needed
his assistance. | know | aggravated him on so many occa-
sions, but he never complained; whether he agreed with you
or not, he aways had words of support and encouragement.
Hewas dedicated to making thingswork better for everyone.
His retirement left agreat void for many of the DPA staff. |
have greatly missed working with him over the past few years.

When there was timeto relax, | got to know and see Dave's
great sense of humor. During downtime at training, the many
late night poker games were when we all got to see each
other’s more personal selves. The stories, jokes, laughter,
and camaraderie we all shared have provided some of the
best memories| will ever have.

If it weren’t for Dave Stewart’s support in my early years as
aninvestigator, | don’t know that | would still be heretoday.
He got me through some rough times with dedication and a
friendship that | will alwayscherish. | know hewonderedif |
would ever make it—but —Thanksto Dave, | did, and | am
proud to be one of his protegees. B

54



THE ADVOCATE

\Volume 25, No. 4 July 2003

PracTicE CORNER
LITIGATION TIPS & COMMENTS

Protect Client’sDue Process Rights During Sentencing
Phaseof Trial by InformingtheJury of all Satutory
FactorsRelevant to Sentencing

Introduction of inaccurate parole eligibility guidelines and
other misleading evidence has asignificant chance of affect-
ing the substantial rights of aclient by altering jury sentenc-
ing decisions. This is especially true for defendants con-
victed of sex offenses.

Often paroledigibility evidenceisfirst introduced by the Com-
monwealth pursuant to KRS532.055(2)(a). However, nowhere
does this statute mandate that the prosecution must intro-
duceall factorsthat arefavorableto the defendant. Therefore,
the Commonwealth may introduce general parole eligibility
evidence, but fail toinformthejury that asex offender will not
beeligiblefor such parole until after completing sex offender
treatment program and that violent sex offenders will not be
eligibleuntil serving 85% of their sentence. See KRS439.3401.
Similarly, the Commonwealth seldom ever informsthejury of
the three-year period of conditional discharge placed upon a
convicted sex offender after he has served his sentence. See
KRS532.060(3).

It is imperative for defense counsel to make sure the jury is
correctly informed regarding parole eligibility for sex offend-
ers, lack of good time credit, lack of parole eligibility until
completing sex offender treatment, and the application of a
three year period of conditional discharge. If the Common-
wealth introduces parole digibility information, defense coun-
sel should object and request the Commonwealth inform the
jury of al relevant statutory factorsaffecting paroledigibility.
Otherwise, defense counsel should introduce this evidence
onitsown behalf or assure the evidenceisintroduced through
cross-examination. See Robinson v. Commonwealth, Ky., 926
S.W.2d 853, 855 (1996). If thetrial court or Commonwealth
limits defense counsel’s introduction of evidence relevant to
sentencing, defense counsel should object to the limitation
as aviolation of the defendant’s right to due process under
811 of the Kentucky Constitution and the 5" and 14" Amend-
ments to the U.S. Constitution.
~ Shelly Fears, Frankfort Appeals Branch
~DonnaBoyce, Mgr., Frankfort Capital AppealsBranch

Always|dentify theAppellate Court in theNotice Of Appeal

When filing a notice of appeal from a circuit court criminal
conviction always identify whether you are appealing to the
Kentucky Court of Appealsor Supreme Court. If ajudgment
imposes a sentence of death, life imprisonment, or imprison-
ment for 20 years or morethe appeal shall betaken directly to
the Supreme Court pursuant to RCr 12.02. |f the sentence
imposed is for aterm less than 20 years, the appeal is taken
directly to the Court of Appeals. Identifying the correct ap-

pellate court in the notice of ap-
pea will assuredll certified ma-
terials are sent to the correct
location and avoid delay of the

appeal.
~ Misty Dugger, Frankfort
Appeals Branch

Misty Dugger

Remember to PreserveBaston Challenges

When making a challenge to the prosecutor’s striking of Afri-
can-American jurors from the jury pool you must renew the
objection after the prosecutor’salleged “race-neutral” reasons
are given to adequately preserve the challenge for direct ap-
peal. State again that you do not believe that the reasons
given are race-neutral (and check their responses against the
record if you can) and that you still object based on Batson v.
Kentucky, 476 U.S. 79 (1986). Right beforethejury issworn,
renew your objection to the seating of this jury (again based
on Batson).

~Karen Maurer, Frankfort Appeals Branch

Make SureRecord Clearly Reflects
Joining of Co-Defendant’ sM otionsand Objections

The appellate courts do not automati cally assume adefendant
has joined in his co-defendants’ objection or motion. When
representing one of multiple defendants, enter in the record a
written motion/natice that you intend to join in al objections
of co-defendants. Renew the motion/notice at the beginning
of trial. Thisisnecessary to preserve the record for appellate
review.

~EuvaD. Hess, Frankfort Appeals Branch

BeWary of Using Only Specific Directed Verdict Motions

Often a directed verdict motion should be made based upon
highly specified grounds such as failure to prove jurisdiction
or failureto prove an el ement of the offense. However, before
you base your directed verdict motion solely on asingle spe-
cific failure of the prosecution, make sure you are correct. |If
the defense presents a faulty theory below and then fails to
make agenera motion for directed verdict, the defendant can-
not present a sufficiency argument on appeal because the is-
sue was not preserved in the lower court. Thus, to insure the
record isproperly preserved for appellate review, always make
both a specific and ageneral motion for directed verdict when
possible. When in doubt, make simply ageneral maotion.

~ LindaHorsman, Frankfort Appea sBranch

Practice Corner needs your tips, too. If you have a practice
tip to share, please send it to Misty Dugger, Assistant Public
Advocate, Appeals Branch, 100 Fair Oaks Lane, Suite 302,
Frankfort, Kentucky, 40601, or email it to

mdugger@mail.pa.state.ky.us. W
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Upcoming DPA,NCDC, NLADA & KACDL Education

*% DPA ** For moreinformation regarding KACDL
programs.
. . ** KBA **
Capital Litigation Practicel nstitute L esaF. Watson, ExecutiveDirector
Kentucky L eadership Center Tel: (859) 236-7088 2004 Annual Convention
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2004 Annual Conference
Executive Inn Rivermont NLADA .
Owensboro, KY 1625 K Street, N.W., Suite 800 ** NLADA **
June, 2004 Washlngton, D.C. 20006
Tel: (202) 452-0620 2003Annual Conference
Fax: (202) 872-1031 Seattle, Washington
Web: http://www.nlada.org Nov 12-15, 2003
NOTE: DPA Education isopen only to ****_*******,********f***
criminal defense advocates, For moreinformation regarding NCDC
programs.
RosieFlanagan
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